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Item 

After the words, "in June of 1967", 
the following footrote should have 
Leon picked up: This ciato was re¬ 
constructed from docuitie: ts in the 


Page 


Line 


Third line from bottom 


After the words, "in June of 1967", 
the same footnote that was omitted 
from page 7 of the brief (just given 
above) should bi> added. 

Instead of the words, "his office", 
the word "he" should appear. 

The words, "in 1967" should be taken 
out.; instead, add "in or about 1964". 

Instead of the words "sealed the 
Masiello testimony", the words 
"sealed the jury from the publicity" 
should appear. 

Instead of "1956", it should have 
read "1959". 

After the words "fait ac compl i", there 
should have been a double asterisk 
(**) rather than a single one. Our 
intention was that at this point in 
the reading, the second footnote appear¬ 
ing on the bottom of page 31 would bo 
picked up. 

The page "404" referred to, relates to 
the sentencing minutes and . ot to the 
trial minutes. 

Instead of a "three" rotria , it should 
have read 4-5 week trial. 


14 First new paragraph - 
top line thereof 


31 Six lines from bottom 
of text 

3 3 Ten 


66 Seven 


73 Seventh line from the 
bot tom 

82 Eiqut 


9C Twelve 


9o Three lines from bottom 


The word, "never" comes out; it should 111 Four 
read ";-ver". 
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Item 


Pago. 


Line 


Reference is made t > United States of no Pi- 

America v Marando, locket Mo. 73-1908. 

AJd to this Docket do. 73-1936; also, 
facts are set forth in bail application 
made on Marando's behalf under Docket 
ho. 73-2139. 


After the v.-ord "testimony" an asterisk 
(*) should have, app-»ared, and the 
follov;ing footnote ;hould have boon 
picked up: * This refers to Congrc 3 S- 

mari Brasco's F.B.l. statement only. 

Instead of "1967", it should have read 
"1565". 

ihe word "rational" is a typographical 
error; it should re id "national"'. 
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UNITED STATES COURT OF APPEALS 
FOR TIIF. SECOND CIRCUIT 


.x 

UNITED STATES OF AMERICA, 


Appellee, DOCKET NO. 74-2484 


- against- 


FRANK .1. BRASCO, 


Defendant-Appellant. 

.. 


Prelim inar y St atem ent 

This is an appeal from a judgment of the United States 
District Court for the Southern District of New York, rendered 
on or about October 21, 1974 after trial by jury, convicting the 
appellant of a single count of conspiracy (18 U.S.C., Section 371) 
and sentencing him to a period of three months' incarceration, 
live years' probation, and a ten thousand dollar ($10,000.) fine, 
(lion. .John M. Cannella at trial and sentence). The appellant is 
presently at liberty on his own recognizance pending appeal. 

Questions^ Presented 

1. Did the court below err in denying Rule 33 relief, 
and did it apply erroneous and irrelevant legal standards to 






determine (a) whether reported violations of jury sequestration 
created a condition in which prejudice to appellant might arise 
and (b) whether improper exposure of jurors to a newspaper 
article directly related to the trial was prejudicial? Addi¬ 
tionally, were the court's findings of fact in the second respect 
not supported by the record and clearly erroneous? 

2. Was the government's case barred by the statute of 
limitations and even if not barred, did the long delay in pro¬ 
ceeding to indict appellant so prejudice him as to deprive him 
of due process of law? 

3. bid the government fail to prove that the appellant 
was guilty of a crime? 

4. Was the appellant deprived of his sixth amendment 
right to confront his accusers when a principal go\ernment witness, 
granted full immunity, wilfully and contumaciously refused to 
come into court and testify from the witness stand and his prior 
testimony was read into the record, over defense objection? 

5. bid the court below err in allowing the prosecution 
to present to the jury impermissible inference'-., hearsay declara¬ 
tions and other irrelevant but prejudicial material, so as to 
deny appellant his fifth amendment right against self-incrimina¬ 
tion, his sixth amendment right to confrontation, and his right 

to a fair trial? 

6. Was appellant deprived of a fair trial by the 
politicalization and sensationalization of the trial through 
irrelevant and prejudicial references to the Mafia and to 
political associations? 



Statement of Facts 


The appellant, Frank J. Brasco, an attorney and New 
York City Congressman for eight years until his career was ended 
by this conviction, was charged along with his uncle, .Joseph 
Brasco. in an indictment dated October 23, 1973, with conspiracy 
to violate Section 201, 203 and 1341 of Title 18, U.S.C., to wit: 
bribery of a public official, conflict of interest, and mail fraud. 
Named as co-conspirators but not defendants were one Joseph 
Doherty former Post Office official, and John A. Masicllo, con¬ 
trolling fig.urc in several trucking companies which had done 
business with the United States Post Office. The indictment in 
essence alleged that between June 2, 1967 and January 4, 1969, the 
defendant, Frank J. Brasco, by virtue of his public office, con¬ 
spired in the Southern District of New York and in the District of 
Columbia to obtain and retain truck leases from the Post Office 
Department for firms controlled by John Masiello through unlawful 
and fraudulent means. 

After a first trial had resulted in a hung jury, a 
second jury returned a verdict of guilty on July 19, 1974, after 
several hours of deliberation. A review of the evidence and 
allegations in the case at bar reveals that there arc many items 
which arc undisputed and uncontradicted. First, there is no claim 
that Frank Brasco gave or received any money or that he in any 
way received personal benefit or enrichment. No evidence what¬ 
ever was presented that acts performed by the appellant were 
outside the scope of his legitimate and regular duties as a 
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congressman, nor was there any proof that the decisions of the 
Post Office Department were in any way improperly made as a 
result of the congressman's actions. There is also no direct 
testimony or evidence from a disinterested or impartial source 
providing personal first-hand proof of any illegal activity or 
transgression by the appellant. Rather, the prosecution's entire 
case rested upon the testimony of three named co-conspirators, one 
of whom actually refused to testify in the second trial, another 
of whom sought to avoid testifying at the second trial, and all 
of whom had histories of prior criminal activity and had established 
reputations as liars and manipulators. It is also undisputed that 
government investigators from the United States Attorney's office 
in Maryland and the Justice Department's Strike Force Against 
Organized Crime under Henry Peterson, had spoken to Doherty and 
Weiner, two of the alleged co-conspirators in 1969 and 1979, and 
had taken a statement from Congressman Brasco regarding his know¬ 
ledge of the events in December of 1970. Following full investi¬ 
gations by these governmental agencies in 1969, 1970, and 1971, 
no governmental action was taken nor was any claim of improper 
conduct on Congressman Brasco's part alleged until the sudden 
resurrection of the case by F.dward Shaw, the prosecutor in the 
United States Attorney's office for the Southern District of New 
York, some three years later. The indictment filed on October 23, 
1973, came down just two months prior to the five-year time limit 
on the last overt act alleged in the indictment, and in fact, 
during the trial overt act Number 16, which alleged activities 


-4- 



from November 18 1968 to January 4, 1969, was withdrawn by the 

prosecution when it became clear that there was absolutely no 
basis for its inclusion. The indictment was thus in effect 
rushed through in an effort to escape the statute of limitations. 
(It is appellant's contention as outlined in Point II, that the 
statute has in fact run on the charge.) The catalyst for the 
obtaining of the October 23rd indictment appears to have been 
conversations had between the prosecutor, Mr. Shaw,and John A. 

‘las i el lo, long-time criminal and reputed member of organized 
crime, who contacted Mr. Shaw in an effort to alleviate his 
situation when he found himself facing seven years in aggregate 
prison terms. It is undisputed that discussions were had between 
Shaw and Masiello regarding relocation and earlier release from 
prison and that Masiello, during the course of his "cooperation," 
was allowed trips home and visits to his mistress, as well as a 
trip to Florida. A letter explaining Masicllo's cooperation had 
also been sent by Mr. Shaw to the Parole Board (T 1603, 1604, 

1619, 1623, 1624, 1639, 1640, 1835). */ 

It is also undisputed that due to the long passage of 
tine with regard to the incidents alleged, memories had failed 
and relevant documents had been lost or destroyed, and important 
witnesses had died. 


*/ T - Refers to Minutes of Trial. 
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Further it is clear that in preparing his case the 
prosecutor showed numerous documents to prosecution witnesses in 
an effort to get them to recall dates and meetings and that the 
prosecutor often told witnesses about the testimony of other 
witnesses. In fact, joint meetings were held on occasion with 
several of the witnesses where they discussed their testimony. 

Many of the prosecution witnesses admitted during the trial that 
they had no independent recollection of events and dates that 
they were testifying to and that their 'recollection had been 
refreshed only after interviews and conferences with the prosecu¬ 
tion (T 367, 370, 384 392, 408, 479, 487. 489, 490. 500, 508, 516, 

523, 548. 565. 583, 1420, 1423, 1448, 1656, 1661, 1825, 2987). 

One prosecution witness in fact changed portions of his 
testimony at the second trial from what he had stated at the first 
trial, indicating that "when Mr. Shaw had me in his office prior 
to my testifying in February he had kept on mentioning Brasco's 
name time and time again and after a while I started to see 
Brasco's name in that plate on the door" (T 894). 

It was also established during the t.ial that witnesses 
had been specifically instructed by the prosecution not to mention 
certain testimony (T 1416, 1485, 1573, 1575). 

It was further undisputed that John Masiello, a named 
co-conspirator and a person with a long criminal history as well 
as reputed connections with organized crime, had been dealing with 
the United States Post Office since 1959. For six years he had 
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been dealing with that agency with regard to leasing trucks to 
the post office for the delivery of mail through Atlantic Coast 
Truck Leasing Company and East Coast Corporation, firms which he 
ow’ncd and where he was listed as the legal owner. Following 
financial difficulties experienced by those firms, he began in 
1965 to deal with the Post Office through A.N.R. Truck Leasing 
Corp., a Bronx-based firm controlled by him through his son, 

.John, .Jr., who was listed as President, but where his name did 
not appear in the corporate records as an officer (T 1105, 1106, 
1110, 1261-1265). Masiello testified that from 1959 to 1967 he 
had good relations with the Post Office Department and his trucks 
operated on a regular basis out of the 34th Street garage in 
New York City. Masiello knew and saw on a weekly basis both 
Andrew Daly and Isadore Kihl, local Post Office officials in the 
New York City branch (T 1111, 1267). During 1967-1966, A.N.R. 
Leasing also applied for and received loans from the Small 
Business Administration totalling $560,000., (T 1613) which loans 
were not called in by the government until 1969 (T 1815), although 
the SBA in 1966 was aware of Masiello's criminal background 
(T 2333-2336. 2897). 

In April of 1967, the Post Office offered public bidding 
for contracts for the leasing of trucks to service the Long Island 
area. Masiello, through A.N.R. Truck Leasing Corp., entered a 
bid for these contracts. In June of 1967, he learned that his 
firm had been outbid and feeling that E.G. Maintenance, the 
company who had been awarded the contract, was not qualified to 




perform the work he lodged a complaint with Congressman Frank 
Brasco, the only New York City member of the House Post Office 
Committee who took office effective January, 1967 (T 150, 1135, 
1678, 2224-2227). After inquiries through the Congressman's 
office, it was learned that Post Office officials had determined 
that for legal reasons the May 1967 bids would be rejected and 
the contracts readvertised for public bidding in October of 1967 
(T 2033). Through the rebidding, process, A.N.R. Truck Leasing was 
eventually awarded the contract on January 15, 1968 (T 170, 180, 
200). Thereafter, A.N.R. continued to supply the Post Office with 
trucks until June 30, 1968, when its contract with the Post Office 
expired . (T 626, GX 47D). 

The Post Office, in May of 1968, refused to renew A.N.R.’ 
contract when a magazine article indicated that Masiello and 
Thomas McKeever, an official of A.N.R., had long criminal back¬ 
grounds and '.vere alleged to be connected with organized crime 
(T 624-626, 2245). The F.B.I., in 1966, had visited the depart¬ 
ment and more particularly Thomas Cahill, Chief of Supply and 
Procurement in the New York region, and a report about Masiello 
was forwarded to the Washington office, but no action had been 
taken at that time (T 2893-2897). (This was before Frank Brasco 
became a congressman). After the expiration of A.N.R.'s contract, 
Masiello, on June 24, 1968, again bid for Post Office contracts, 
utilizing, another of his corporations, Randen Trucking Corp. 

Being the low bidder, he supplied trucks until October 1968 when 
the arrangement was terminated by the Post Office when it learned 






of Uasicllo's connection with that corporation (T 638 , 1229, 1238). 
Masicllo testified that despite his October 1968 cancellation, 
however the Post Office continued to use his trucks on a per diem 
emergency basis and the government exhibits themselves reveal the 
government's desire to continue to use Massiello's trucks (OX 24). 

He also supplied trucks to Bermur Leasing Corp., the new post 
office contract holder which, in turn, were leased to the Post 
Office (T 1761 , 1309). 

Till; EVIDENCE AT THF TRIAL 

TUP. PROSECUTION'S CLAIM OF BRASCO'S 
KNOWING INVOLVEMENT IN A CRIMINAL 
CONSPIRACY TO DEFRAUD THE GOVERNMENT. 

The prosecution's theory that Congressman Brasco's 
action on behalf of A.N.R. Truck Leasing was not a routine inquiry 
for an aggrieved member of the business community but was a purpose¬ 
ful and knowing involvement in a conspiracy to defraud the 
government for personal gain, rested largely on tlie testimony of 
three admitted criminals. Joseph Doherty, a former Post Office 
official, who had been indicted for two counts of bribery and 
for defrauding the government with regard to another matter, had 
agreed to testify in che Brasco case in return for being allowed 
to enter a nolo contendere plea, which resulted in his receiving 
a fine and a term of probation in the other case. In addition, 
he had obtained immunity from the government with regard to his 
activities in the instant case and had been named in the in¬ 
dictment merely as a co-conspirator but not a defendant (T 85-94). 








Doherty testified that he had served as an Executive 
Assistant in the Bureau of Postal facilities in the Washington 
office of the Post Office, and in 1967 one of his responsibili¬ 
ties was to act as a liason with members of Congress (T 115). 
Through his position lie had come to meet and know Congressman 
lirasco who was the only New York City member of the House Post 
Office Committee (T 117). Doherty stated that in June of 1967 
he had been requested by Michael Sullivan, another Post Office 
official who had died in 1973 (T 119) to accompany him to the 
office of Congressman Brasco because a trucking contractor was 
having a problem'with the New York Post Office. At a meeting in 
the Congressman's Washington, D.C. office, he and Sullivan met 
John Masiello, and another gentleman whom he believed to he 
Masiello, Jr. Masiello explained to them that he had been out¬ 
bid regarding a leasing contract and he believed that the low 
bidder, E. 0. Maintenance, was not qualified because it didn't 
have the proper equipment (T 134-137). Doherty stated that the 
meeting lasted about one-half hour to forty-five minutes and that 
he made notes on a memo pad from Brasco's office (T 129, 136). 
Doherty further stated that after Masiello left, Brasco told 
Sullivan and Doherty that he would like it if anything could he 
done to lie 1 p Masiello. Doherty indicated he would check on the 
situation and get back to the Congressman (T 137). Doherty 
stated that Sullivan had also told him that he had gone to New 
York to talk to Joseph Brasco, the Congressman's uncle, regarding 
the matter (T 138). Doherty testified that initial inquiries 
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into the matter indicated that L. G. Maintenance was qualified 
and nothing could be done. After reporting that to Congressman 
Brasco. he was asked to try again and after speaking to Seth 
Brewer, another Post Office official, he learned that a legal 
opinion had been obtained declaring the previous bidding pro¬ 
cedure invalid and allowing all bidders to resubmit new bids 
(I laO-158. 160, 170). In his dealings with Brewer and the legal 
staff, no one suggested to them what decision to reach nor was 
any money given to them (T 417, 422). Doherty then testified 
that Sullivan told him that Brasco wanted them to help A.N.R. 
get the award of the contr -t on the new bidding (T 171). 

Shortly thereafter Doherty stated that Masiello contacted him and 
informed him lie was going to bid $40.-$42. per day per truck. 
Doherty informed him that that figure would be too high and he 
would lose the bid. Doherty stated that he later informed Brasco 
of lasiello's intention and the Congressman asked him to come to 
New York to talk to Masiello (T 172-174). According to Doherty, 
he met Masiello and Brasco, and he believed Thomas McKccver, an 
A.N.R. official, in the Congressman's New York office on a 
•Saturday in September of 1967, where he told Masiello to reduce 
his hid and that once he had his contract, they would help him 
get additional aid from the government (T 174-176). Following 
the necting, Masiello took Doherty to the airport. Doherty 
stated that he spoke to Masiello again in October of 1967 and 
advised him to bid $32.-$33. When the bids were opened later in 
that month, A.N.R. carm n U t tlx? highest of the thr^e Didder*; with 




F.C. Maintenance (Lehigh) and Range Rental Companies ahead of 
them. Doherty testified that based upon claims from Masiello 
that L.C. was not qualified for the contract (a fact which was 
later vciified by thci* failure to get a Small Business Adminis¬ 
tration Certificate o r Competence) , and the fact that Range only 
had 5 trucks, the Post Office contract was subsequently awarded 
to A.N.R. on January 15, 1968 (T 186, 198, 200). 

Doherty stated that during the year 1967 both he and 
Sullivan were in financial debt as a result of political 
activities in which they had both engaged and Sullivan had 
suggested that maybe they could get the money from "Uncle Joe." 

A few days later he received $2,000. in cash in an envelope from 
Sullivan in Washington, D.C., and Sullivan told him this is from 
'Uncle Joe. 

Doherty stated he didn't know whether the money was a 
loan and he didn't expect to get any more money (T 202-204, 466, 
475). Doherty also testified that he believed, when he got the 
money, that it came from Masiello (T 465). Doherty also testified 
that in the fall of 1967 he had learned from other officials in 
the Post Office that Masiello and his son had Mafia connections 
arid he relayed this information to Congressman Brasco. According 
to Doherty, Brasco informed him that those were old stories which 
had never been proved (T 202). Soon after Masiello obtained the 
Post Office contract he contacted Doherty telling him he was 
losing money and needed assistance. Masiello made several calls 
along these lines and in March of 1968 Doherty met with Brasco 






and Masicllo in the Congressman’s Brooklyn home. Doherty told 
Masiello that his losses would have to he documented before they 
could he able to help him. Doherty stated that from January to 
June of 1963 he spoke to Brasco an average of once a day and saw 
him some twelve times regarding this and other matters. Doherty 
stated that in March or April of 1068 he learned that the Post 
Office was investigating Masicllo and he informed Brasco that it 
was getting risky to keep pushing Masicllo. According to Doherty, 
Brasco told him it was old stuff and not to worry (T 265-267). 

° n May 27, 1003. however, he learned that the Post Office had 
decided to terminate A.N.R. s relationship with the agency because 
of MasiclJo's background and the following day he met with Brasco 
in the Congressman's office regarding the matter (T 280). During 
the discussion the possibility of transferring the contract to an 
independent company was discussed (T 291-293). Thereafter, Brasco 
spoke to Timothy May, counsel to the Post Office, Douglas Nobles, 
executive assistant to the Postmaster General and Howard Cook, a 
congressional liaison officer regarding the decision to terminate 
the A.N.R. contract. Their testimony is summarized in Point II 
as is the testimony of Weiner and Doherty concerning their con¬ 
versations with Brasco after May 31, 1968. 

John Masicllo, the prime figure in the alleged con¬ 
spiracy refused to testify at the trial, but his testimony from 
a previous trial which had resulted in a hung jury was allowed 
to be read to the jury over defense objection (T 1098). Masicllo 
had previously been convicted of smuggling, bribing Post Office 
officials. Income Tax evasion, bribing an internal revenue agent, 
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extortion, and lying to a draft board regarding his son. He was 
in the process of serving sentences totalling seven years in 
federal prison and he was under indictment for commercial bank¬ 
ruptcy fraud (T 1 098- 1102). lie had been granted immunity for 
his activities in the case at bar and the witness acknowledged 
that visits to his wife and his mistress had been arranged by the 
United States Attorney's office during his cooperation' in this 
case and a letter had in fact been sent to the Parole Board by 
Mr. Shaw, the prosecutor in the case (T 1103, 1602-1603, 1624, 
1637-39, 1860). Masiello, while incarcerated in a federal prison 
had written to the United States Attorney's office seeking to get 
some help for himself. He had discussed with the prosecutor the 
possibility of helping the prosecutor in return for being re¬ 
located and in obtaining an earlier release from prison (T 1622, 
1639-1641). Masiello had refused to talk to the government re¬ 
garding cases involving organized crime and only agreed to testify 
against Congressman Brasco (T 1649, 1854). 

Masiello testified that in .June of 1967 he was upset 
over the loss of a bid for post office contracts. After learning 
that nothing could be done through the 34th Street Post Office in 
Manhattan, where he had extensive contacts, Masiello 

discussed the matter with Ralph Ferraro, a fellow trucker, who 
was now dead (T 1127-1129. 1119). Ferraro had suggested speaking 
to Joseph Brasco whose nephew was a congressman. At a meeting in 
.June of 1967, .Joe Brasco stated he would make an appointment for 
Masiello to see his nephew and the three men also discussed tlic 
possibility of a partnership if the contract could be obtained 
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(T 1130, 1134 1676). Later that month he flew to Washington, n.c. 

accompanied by Peter Ferraro, Ralph's son, to Brasco's congressional 
office (I 1137). Peter Ferraro in fiis testimony before the jury 
was unable to state that he had been to Congressman Brasco's 
office, although he recalled flying to Washington, !).C. with 
fasicllo (1 870, 390, 014). Masiello testified that he explained 
to Congressman Brasco that he had worked for the Post Office for 
several years and had given them good service and that the low 
bidder for t lie contracts did not have proper equipment. Brasco 
then referred him to Doherty and Sullivan who entered the office 
and he discussed ttie situation with them while the Congressman 
left the office to attend to other matters (T 1137-1142, 1663, 

1678). Masiello explained his problem to them and was informed 
they would check it out (T 1142). Masiello stated that that was 
the first time he had met Congressman Brasco and he had never told 
him lie was involved in organized crime, but had instead let him 
know he was a substantial businessman (T 1130, 1663, 1707, 1871). 
Masiello then thanked Brasco for his help and returned to New 
York accompanied by Peter Ferraro. In August of 1067 Masiello 
stated that he learned the original bids had been invalidated and 
'n late \ugust or October of 1067, he claimed that he and McKecver, 
the Secretary-Treasurer of A.N.R., met with Brasco and Doherty at 
the Congressman's Brooklyn office (T 1107, 1146, 1147). At that 
meeting Doherty gave him information on what to hid in order to 
get the contract. A bid of $33. a day was discussed and Doherty 
told him that once he got the contract he migiit get extra money 
for mileage and fuel (T 1148). According to Masiello, Brasco was 
only present during the conversation for part of the time (T 1140). 






On the way back to the airport, Masiello stated that in a very 
light manner Doherty made a reference to political contributions 
*(T 1150). After the October 1967 meeting Masiello testified that 
he again discussed a partnership arrangement with Ralph Ferraro 
and .Joe Brasco hut when Masiello indicated he needed $50,000. 
from each of the other two for the enterprise .Joe Brasco stated 
it was too much and all further discussion oi^ the issue stopped 
(T 1159). Following the October 1967 bids Masiello learned that 
F. f,. Maintenance (Lehigh) had still come in lower than his 
company in the bidding so he informed Doherty as to the inability 
of this other firm to perf^m. Tn January of 1968 he learned 
that A.N.R. had been awarded the contract but within a few weeks 
of operation he was losing money on the deal. He informed Doherty 
of his problem ar.d he met with Doherty and Brasco at the Congress¬ 
man's home in April of 1968 (T 1184-1185, 1695). Doherty informed 
him to get a statement regarding mileage and gas consumption and 
to send it to the 34th Street Post Office Branch in New York to 
forward this information to the J’ost Office (T 1188). (Harry 
Salvan, Masicllo's attorney, tes' fied that he sent letters re¬ 
garding this matter to the post office (T 696)). Masiello also 
testified that he met Joe Brasco and Ralph Ferraro in a restaurant 
in May of 1968 and that Joe Brasco informed him that 'something had 
to be sent below.' Ferraro indicating a figure of $10,000. Later 
that month at the same restaurant Masiello gave Ferraro $10,000. 
in an envelope which was turned over to Joe Brasco (T 1205, 1287). 
On May 31. 1968 Masiello stated he learned his contract had been 
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cancelled when two postal inspectors delivered a letter to his 
office. 

Masiello further stated that after May 31, 1968 he never 
spoke to Frank Brasco again and that even from the period of 
January to May 31, 1968 he had spoken to him only two or three 
times (T 1244). Masielio stated that he never arranged for any 
money to go to Frank Brasco and that he never complained to the 
Congressman that he gave anyone $10,000. (T 1726, 1738). After 
June 1968 he did not see or speak to either Doherty or Weiner, nor 
did he receive any additional compensation for mileage or fuel 
from the government (T 1234, 1235, 1727). Masiello's testimony as 
to his own activities after May 31, 1968 is summarized in Point IT 

Tin: PROSECUTION'S PRESENTATION OF 
AN ALLEGED AGREEMENT TO DEFRAUD 
MASIELLO. 

According to the prosecution, during 1967-1968 A.N.R. 
Truck Leasing Corp. was experiencing severe financial problems 
and in March of 1968 Masiello spoke to Doherty regarding a loan 
in tlie area of one million dollars for his corporations (T 1715- 
1717). Doherty referred Masiello to Joseph Weiner, an alleged 
mortgage banker whom Doherty had met in December of 1967. 

Doherty had in turn introduced Weiner to Congressman Brasco in 
January of 1968 (T 218-220, 1167-1169, 1322-1326). A meeting 
was arranged in '-larch of 1968 in Brasco 1 s Washington office and, 
according to Weiner, Brasco informed him that his client A.N.R. 
was under pressure to pay back some one million dollars in cash 
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which Masicllo had previously borrowed for equipment from the 
Mafia, (T 1406). During the meeting Weiner stated that Doherty 
took him aside and told him of Masicllo's criminal background 
(1 226, 1328-1331). At a subsequent meeting between Brasco, 

Doherty and Weiner it was alleged that an agreement had been 
reached to charge a fee of II for the loan and that one-half of 
the fee would go to Brasco with one-fourth to go to Doherty in¬ 
directly through another post office official named Carter and 
one-fourth to go to Weiner (T 226-231, 1327). It was subsequently 
decided that Brasco's share would be paid in cash to Joe Brasco 
to be used to defray campaign expenses of the Congressman (T 269, 
1334). According to Weiner and Doherty, Brasco instructed them 
that Masicllo was not to know of his receipt of a portion of the 
fee (T 260. 1343-44). In the ensuing weeks financial statements 
regarding A.M.Il. were delivered by Thomas McKcever to Doherty and 
on April 8, 1974 a meeting attended by Masicllo, Doherty, Weiner 
and frank Brasco was alleged to have been held at Congressman 
•Brasco's law office at 170 Broadway, in New York (T 238, 1169, 

1332 245, 252-255. 1335). 

According to Weiner he observed Masicllo's bodyguard 
drop a gun to the floor during the meeting, stating that lie men¬ 
tioned this fact only on cross-examination at the first trial, 
after having been told by the prosecutor, Mr. Shaw, not to 
mention it on direct (T 1415, 1416, 1340). Weiner further testified 
that he had contacted several companies regarding Masiello's loan, 
giving the name of one as Finance Company of America where he spoke 
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to a Mr. Fitzell (T 1507). (Fitzell is deceased). At the April 
meeting lie informed Masiello that he had two or three sources of 
money available but could only arrange for a $900,000. loan and 
requested additional financial documentation from the company 
which Masiello subsequently had his accountant Harold Schore 
provide (T 258. 1353, 1020-1023). 

During April of 1968 Brasco, according to Doherty, had 
difficulty in reaching Weiner regarding the progress of the 
loan and he told Doherty not to fool around because Masiello's 
people were rough guys (T 242, 264). In April and May, Brasco 
requested Doherty and Weiner to see Meade Fsposito, a Brooklyn 
political leader and an officer in the Kings County Lafayette 
Trust Company Bank, regarding possible loans for future activities. 
According, to Doherty, Brasco told him not to mention Masiello's 
name in dealing with Fsposito, although Doherty acknowledged that 
he never mentioned this in his earlier testimony to Federal officials 
in 1969 (T 322, 323). Doherty stated that he and Weiner did meet 
with Fsposito during May of 1968 (T 277-280, 1363). 

Toward the end of April of 1968 Weiner forwarded to A.N.R. 
a telegram indicating that Washington Finance and Investment Corp. 
was prepared to offer a $875,009. loan (T 118, 263, 1348, 

GX 5). Weiner indicated to Doherty and Masiello however that a 
finder's fee, somewhere around $35,000. would be required (T 263, 
1431, 1725). Weiner stated that he was unable to obtain final 
action on the loan, however, because he required a letter from 
the Post office indicating that they would renew A.N.R.'s contract. 




After requesting this documentation from Doherty, it was forwarded 
on May 24, 1968. Doherty stated that he arranged to have the 
letter of intent forwarded after speaking to Brasco and Seth 
Brewer (T 285, 1567). Amos Coffman, Deputy Assistant Postmaster 
Ccneral during 1968, stated that he received a call from Doherty 
on May 24th requesting the renewal letter and he had the letter 
sent out after checking with the New York office (T 2995). 

Shortly thereafter Weiner learned that Masiello's A.N.R. contract 
with the Post Office had been terminated and he telephoned Brasco 
regarding the matter. According to Weiner, Frank Brasco told him 
not to be concerned, that he and Doherty would try to get the 
award through another company (T 1369-70). Weiner eventually in¬ 
formed Brasco that the only way to get a loan would be on the 
value of collateral, without regard to any contract (T 1373-74). 
The Congressman later informed him that that was not acceptable 
(T 1370 1 37 2). 'Weiner stated that toward the end of June he had 
John Russo of Washington Finance Company send a letter to Brasco 
regarding the status of the loan and in July of 1968, all further 
action on a loan for Masiello was halted and a letter that the 
file was being closed was forwarded from Washington Finance 
Company to Doherty (T 1558, see CXs 51 and 52). 

Daniel Ilimmel Brasco's law partner in 1 968, testified 
that he met John Masiello in early 1968 after Brasco told him 
to call. Ilimmel stated that he discussed with Masiello the 
problem of obtaining an increased loan for A.N.R. from Royal 
National Bank and that he asked Masiello for a $500. fee and the 
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necessary financial documents, but that he never got either 
(T 950-955). liimmel stated that he never heard anything regarding 
a loan from Weiner and he acknowledged being under suspension as 
an attorney for taking out escrow money that was held by tbe firm 
(T 960, 968). 

BRASOV S STATEMENT TO 
THE F.B.I. 

Louis Hutchinson, former F.B.I. agent testified that on 
December 8, 1970 in the company of Agent Broden, he visited 
Congressman Brasco at his Washington office regarding the Masiello 
matter. At that time Brasco had indicated that he knew .Joseph 
Doherty but was unfamiliar with Weiner. */ The Congressman had 
stated that lie would rather speak to U.S. Attorney Beall in 
Maryland or his assistant who was handling the case. Brasco was 
advised of his constitutional rights and the agents returned on 
December 15. 1970 (1 744-749). At that time the matter was again 
discussed and a statement was prepared for his signature. The 
Congressman refuses to be placed under oath stating that his 
answers were to the best of his recollection. Brasco made hand¬ 
written corrections on the statement and it was returned on 
December 18, 1970 in retyped form (T 756-759, GXs 56,57). 

According to Hutchinson Brasco had told him that Masiello 
had contacted him regarding a problem with the Post Office and he 

*/ However, during an F.B.I. interview, Brasco did recognize 
Weiner as the fat man. 




A 


further showed them a fact sheet about Masiello's loansfrom the 
Small Business Administration. Brasco stated to them that he 
couldn't understand how the Post Office could continue to do 
business with A.N'.R. if the Small Business Administration knew as 
early as November of 1966 of the unsavory backgroundsof individuals 
connected with the company (T 797-804, 811). The Congressman also 
informed the agents that they were free to discuss the matter 
further with his staff. Hutchinson stated however that no further 
inquiries were made (T 822). 

In the statement signed by Congressman Brasco he ack¬ 
nowledged meeting with Masiello in his Brooklyn office on a 
Saturday some time in 1968 and that Masiello had nade a complaint 
against the Post Office with whom he had dealt for twelve years. 

He had never met Masiello before and did not know anything about 
him. The complaint was referred to his Administrative Assistant 
Prank Kilroy and subsequently Joseph Doherty of the Post Office 
became involved, and Doherty informed him that a complaint regard¬ 
ing the matter was already on file. Brasco stated that he had no 
recollection of any meeting in Washington, D.C. or in New York 
City involving Doherty and Weiner and he had no knowledge of any 
efforts by Weiner to arrange for a loan to A.N.R. He denied having 
any discussions regarding a fee arrangement for the loan or of any 
other activities on behalf of A.N.R. except to make inquiry re¬ 
garding the initial complaint. When he learned of Masiello's 
background from Tim May, he instructed his staff to take a hands 
off attitude regarding A.N.R. and he denied ever receiving any 
fees as political contributions from A.N.R. (See C.X 57). 
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TIIF. CREDIBILITY AND RELIABILITY 
OF THE GOVERNMENT'S EVIDENCE. 


Joseph Doherty. Joseph Weiner and John Masiello: 

The Men and Their Testimony. 

Joseph Doherty during his tenure at the Post Office had 
been involved in numerous schemes along with Joe Weiner to obtain 
personal gain at the expense of his public office. Kenneth Gray, 
Congressman from Illinois and Chairman of the Capitol Police 
Committee, testified that he had known Doherty for twenty years 
and his reputation for truthfulness was very bad (T 2347). Lucy 
Sullivan, wife of Michael Sullivan, characterized Doherty as 
having a reputation for being a liar (T 1909). John Rademacher, 
President of a Postal Workers Union also stated that although he 
was a good friend of Doherty's father, who had helped him obtain 
his present position, Doherty himself was dishonest and had a 
reputation for being disreputable (T 2166, 2167). In April of 
I960, Doherty had learned he had been indicted by the Baltimore 
U.S. Attorney in a 9 count indictment for a scheme involving kick 

backs for the awarding of Post Office contracts to a private 

builder. Me was first questioned by the Baltimore U.S. Attorney’ 
office in October of 1970 when he was afraid of being convicted, 
lie also felt that Weiner was testifying against him regarding the 
Baltimore indictment (T 323, 340, 345, 350, 351, 426). In his 
conversation with the U.S. Attorney he was told that they wanted 
him to implicate a Congressman and he was given the names of 

several, including Congressman Brasco (T 345). After discussions 






with the II.S. Attorney he agreed to "cooperate" in return for a 
nolo plea and a sentence of probation. 

Joseph Weiner in 1968 had advertised himself as a 
commercial financier. During that time he had been in continual 
contact with Doherty and they had numerous business dealings to¬ 
gether. Weiner had been convicted at the age of 20 years old of 
committing some 16 separate burglaries involving fraternity houses 
while at college and had pleaded to a 16 count indictment involving 
various counts of theft and larceny (T 1318, 1385-1390). One of 
the thefts involved a $2500. diamond ring taken from the mother 
of a fraternity brother (T 1483, 1484). He had received a sentence 
of probation and had been required to make restitution of the items 
taken as well as to undergo psychiatric treatment. Weiner also 
acknowledged that he had throughout the years given false state¬ 
ments regarding applicants for professional licenses and that he 
was a potential defendant in 1969 regarding an FIIA loan scandal. 

He had arranged for immunity in that case in return for talking 
about Doherty's involvement with him and he had again arranged 
for immunity in the Brasco case. Weiner acknowledged that he was 
involved with Doherty in the attempts to obtain a bribe from a 
builder doing work for the post office, a bribe of $80,000. 

(T 1319, 1321 , 1393, 1396-1401, 1520). *J 

John Masiello, who had testified at Brasco's first trial, 
refused to testify during the second trial. After numerous con¬ 
ferences on this issue, Judge Cannella, over defense objections, 
permitted the reading of Masielio’s testimony at the first trial. 

V !t seems apparent that the trial prosecutor himself had mis¬ 
givings as to the truthfulness of Weiner's testimony, partic *1 ”- 1 
on tlie subject of the alleged payment of money (T 1571). 
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.John Masiello had an extensive criminal background with convictions 

for bribery, extortion and fraud (T 1078-1102). His testimony in 

the first trial had produced a quid pro quo from the government in 

terms of visits to his wife and to his mistress and letters on 

his behalf to the Parole Board which flasiello stated he hoped 

*/ 

would reduce his jail term (T 1861, 1862).- After having refused 

to cooperate with the authorities in ^-variety of cases, Masiello 

/ 

wrote to Edward Shaw, Assistant United States Attorney for the 
Southern District in March of 1973 upon his incarceration in a 
federal prison. Although acknowledging that he had refused and 
still refused to testify regarding other cases, he had nonetheless 
agreed to testify against Congressman Brasco. Masiello also 
acknowledged that he had lied in the past for his own advantage 
even while being under oath in a divorce action against his wife 
as well as in a bankruptcy action (T 1103, 1602-1603, 1637, 1824, 
1834). 

With respect to the Brasco matter, poherty acknowledged 
that he initially attempted to conceal his involvement and had 
once told an agent that Tim May had helped get A.N.R. the contract 
(T 550). Me also acknowledged that the first time he mentioned 
any plot to get Masiello's bid into the post office after A.N.R.'s 
cancellation,was in 1973 when he spoke o Shaw (T 565). Doherty 
also testified that he was in heavy debt because of his political 
activities and he acknowledged that in 1968 he was active in 
Senator Uurpbrcy's presidential campaign and may have requested 
Brasco to introduce him to ‘leade Esposito for the purpose of 


*/ Tn a "Dear Mike letter from Masiello to the assistant U.S. 
Attorney. Masiello also solicited help for his son, then ni 
serving time ( T 1881; De p a. X 3C)« 
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discussing the campaign (T 319, 473). When he met F.sposito in May 

of 1968 he admitted that the Humphrey campaign was discussed. He 

further stated during cross-examination that when he first spoke 

to the II.S. Attorney's office about the Masiello case, he never 

told them that Brasco had informed him not to mention Masiello's 
to Fsposito 

name/(T 322). Doherty also stated that he saw Brasco on numerous 
occasions regarding post office business and political matters. 
Doherty further stated that he did not have any independent re¬ 
collection of where he was on April 8, 1974 -- the date he later 
swore lie and Masiello met with Brasco -- and had been shown lists 
of phone calls by the prosecution in an effort to have him recall 
the date. He further acknowledged that his diary indicated a 
meeting with Brasco on April 11 , 1974 but lie now recalled he was 
in Georgia on that date (T 490, 507) , (Government' s F.xhibit 37A) . 
Although Doherty stated he had gotten no voucher for reimburse¬ 
ment when travelling to New York to see Brasco, he stated that he 
did keep a voucher for a 50£ taxi trip when he visited F.sposito 
on behalf of Humphrey (T 481, 278, GX 41-A). 

Both Weiner and Doherty also admitted that the commit¬ 
ment letter sent to A.N.R. by Washington Finance Corp. was a 
phony and that in fact Washington Finance was a "Shell" conpany 
controlled by Weiner (T 453, 1436). During cross-examination of 
Weiner, it was established that Washington Finance had operated 
out of a $75. a month room subleased from a janitorial service 
and at best had only two temporary part time employees. Weiner 
also acknowledged that he had previously testified in a hank- 
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ruptcy action that the company had ceased doing business in 
February of 1968 (T 1440-1444). It was also revealed on cross 
that the Mr. Fitzell of the Finance Company of America, who 
Weiner stated he had contacted in 1968 regarding A.N.R.'s loan, 
had died before the trial. In addition, Weiner had not even 
mentioned him during his testimony at the first trial (T 1507). 

Doherty also stated that he and Weiner broke off deal¬ 
ings in July of 1968 following a fight in which Weiner threw a 
bottle at him (T 577). Doherty testified that he told the U.S. 
Attorney in 1969 thatWeiner was a loanshark and Weiner stated 
that Doherty attempted to obtain bribes from contractors for 
favors he didn't even do (T 461, 1397). 

During cross-examination Masiello stated that he never 
told Joe Brasco about his application for additional funds for 
mileage >ind fuel and that whenever he had a problem or question, 
he would call Joe Doherty (T 1634-1636). Masiello also stated 
that he did not recall the dates of any of the incidents he re¬ 
lated anti! !r. Shaw, the prosecutor, showed him documents (T 1656) 
and that he wasn t sure of which time of year he had been talking 
about or even what years (T 1657). Masiello also related that he 
had spoken to Shaw only after Ralph Ferraro had died (T 1670). 
Masiello also acknowledged that if A.N.R. had accepted the 
$875,000. loan Weiner offered, A.N.R. would have had to pay 
$25,000. a month at a time when his firm was in severe financial 
difficulty. During cross-examination, it was revealed that A.N.R.'s 
financial problems were related to Masiello's withdrawal of corpora- 


f 


tion funds for personal activities and for various loansharking 
ventures (T 1711-1715). Masiello also stated that it was possible 
doe Brasco told him he could not go into partnership with him 
because his nephew was a congressman (T 1739) and he also acknow¬ 
ledged that when he called doe Brasco a few days after the cancella¬ 
tion of his A.N.R. contract, doe Brasco didn't know anything 
about it (T 1759). 

With respect to the various meetings alleged to have 
been held by the three men with Congressman Brasco, it was 
established through Masiello's testimony that at the alleged dune 
1967 meeting in Brasco's Washington congressional office he 
discussed the question of F.G. Maintenance's lack of proper equip¬ 
ment in order to have that company disqualified as low bidder. 

It was established during the trial that with respect to the 
initial bids held in May of 1967 that A.N.R. was the seventh 
lowest bidder and that six others including F.G. had given lower 
bids thereby making it impossible for A.N.R. to get the contract 
even though F..C,. was disqualified. It was in fact the October 196? 
bids in which A.N.R. had the chance to obtain the contract by 
knocking out F.. G. Maintenance (T 134-137 , 1137- 1 142, GX 29). 

Doherty also admitted during cross that he told the II. S. Attorney 
in Maryland that he first met Masiello in October of 1967 and 
that only after having been prepared by Mr. Shaw did he realize 
it was dune (T 392). Further, it was established that Masiello 
could give no details of any furnishings or paintings by Mrs. 

Brasco, which were prominently displayed in the congressman's 




office. Doherty on describing his visit to Brasco's Brooklyn 
home indicated that he observed Mrs. Brasco's paintings on the 
walls, however, Mrs. Brasco in her testimony subsequently 
established that her family had recently moved into the Brooklyn 
home in March of 1968 and that none of her paintings had been 
hung in the home at that time but were instead in the Congressman’s 
Washington. D.C. office (T 514, 2176). Frank Kilroy, Brasco's 
administrative assistant in Washington, also testified that he 
never saw Masiello in Brasco's office or anywhere at all before 
(T 1990). It was also established during the trial with regard 
to Doherty's alleged meeting with Brasco on November 15. 1968 at 
the Rotunda Restaurant in Washington, D.C., that Brasco returned 
to New York on November 14, 1968 in the company of State Senator 
(later Justice) William Thompson and thereafter immediately took 
his family to Pennsylvania where he was a guest speaker at a 
convention (T 2095-2100, 2127, 2130). 

With respect to the alleged meeting in Brasco's law 
office in April of 1968,Helene Meltzer, a secretary employed in 
Brasco's law office in New York, Mary Coradi, his New York adminis¬ 
trative assistant, and Daniel Cardone and Marvin Friedman, two 
attorneys who shared space in that office with Brasco, testified 
that at no time did they see or were they aware of a meeting that 
involved Masiello, Doherty and Weiner. All the witnesses stated 
that they had never seen Weiner before, a man who in fact weighed 
some 300 lbs. and would be unforgettable (T 1947, 1964, 2078, 

2139, 2204). 
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THE DEFENSE 


Brasco’s Character 

Seventeen witnesses, among them several congressmen, a 
former F.B.I. agent, a Judge, neighbors and persons involved in 
civic and educational offices, testified to the good character of 
Congressman Brasco, indicating his many good deeds and his out¬ 
standing reputation for truthfulness, honesty and veracity (T 1756 
1048, 2019, 2057, 2059, 2067, 2072, 2122, 2165, 2190, 2084, 2588, 
2608, 2611). they included among them the former F.B.I. Chief of 
New York City, Joseph Sullivan, Congressman Koch, Congresswoman 
Bella Abzug; State Justices Thompson and Scholnick and many others 

The Testimony of Congressman Brasco 

Frank Brasco testified that he served the 11th Congress¬ 
ional District in Brooklyn and that he had been elected to that 
post in 1967 at the age of 33 (T 2211-2214). He was assigned to 
the Post Office and Civil Service Committee and was the only New 
York member of that committee (T 2360). He was also an attorney 
and had previously worked for the legal aid society and as an 
assistant district attorney in the Brooklyn district attorney's 
office from 1961 to 1966. At the time of leaving the district 
attorney’s office, he had reached the rank of the assistant chief 
of the Rackets Bureau (T 2214). 

Brasco stated that his congressional office handled 
some 200 inquiries for constituents a week regarding a variety of 
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problems and that he met Masiello in his Brooklyn Congressional 

office regarding a complaint against the post office. Brasco 

testified he could not remember the date of the meeting (T 2224). 

At that meeting Masiello had indicated to him that he had worked 

satisfactorily for the Dost Office for 10 or 12 years and that 

he had been outbid by a company, one not capable of performing 

the contract (T 2227). Brasco discussed the natter with Masiello 

for 5 or 10 minutes as he had some 25-30 constituents to see that 

* s 

day. Brasco later referred Masiello matter to .Joseph Doherty, a 

congressional liaison officer for tlie post office, who he knew and 

had dealt with on other matters regarding constituent problems and 

he also asked his administrative assistant, Frank Kilroy, to look 

into the natter (T 2224, 2228). Brasco stated that he saw Doherty 

and called him often regarding constituent problems, legislative 

and nolitical matters. Me had met .Joe Weiner through Doherty in 

l'Mitt, and he believed that the two were involved and associated 

in some way. At a later time, lie was informed by his Uncle .Joe 

Brasco that he knew Masiello from the trucl.ing business and was 

asked whether anything could be done (T 223D). The Congressman also 

stated that when he called Doherty he was informed that they were 

aware of the situation and were checking on it (T 2231). On sub- 

*/ 

sequent occasions his office had returned Masiello's calls to his 
office regarding the matter and arranged for forwarding informa¬ 
tion regarding A.N.R.'s prior performance to the post office 
(T 2235). Brasco also stated that in the early part of 1968, 
Masiello hail complained about the losing money on the postal 
contracts which had eventually been obtained by A.N.R. and the 

*/ Congressman Frasco's return calls to the trucker were all un- 
surrept it ioushaving openly been charged by Brasco to his 
congressional credit card account (T. 72^5-6). 
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Congressman recalled discussing the problem with Masiello over the 
phone and with Thomas McKeever, an officer of A.N.R., as well as 
with Harry Salvan, Masiello's attorney (T 2232, 2241-42, 2327). 

Brasco stated that he subsequently referred the complaints to 
Doherty (T 2232) . 

The Congressman also related that in May of 1968, his 
uncle .Joe Rrasco spoke to him regarding the possibility of his 
(Joe Brasco’s) going into partnership with Masiello, and the 
Congressman told his uncle that he couldn't do that since he as 
a Congressman was processing a complaint on A.N.R.'s behalf (T 2233). 
This was later told directly to Masiello as well (T 2233). Brasco 
testified that he was close with his uncle and they often called 
each other regarding family matters and to make arrangements for 
Joe Brasco to pick him up and take him to the airport on 

the Congressman's trips between New York and Washington (T 2295, 
2860). Brasco also stated he never spoke with anyone regarding 
obtaining a letter of renewal for A.N.R. and he was unaware that 
such a letter had been prepared (T 2323). Brasco further testified 
that on May 31, 1968 he received a call from Prank Kilroy, his 
assistant, who told him that Tim May had called regarding A.N.R.'s 
contract. Brasco called Tim May, counsel for the post office, 
who informed him that A.N.R.'s contract would not be renewed be¬ 
cause Masiello and McKeever had criminal backgrounds. Brasco 
stated that he told May he had no knowledge of such information 
and lie asked why the post office had done business with them for 
many years. According to Brasco, he recalled saying to May "What 
kind of a check do you do. innocent people could get hurt, what 
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would you do if they changed their names, renew them again?” 

(T 2246). Brasco then indicated his agreement that A.N.R.'s 
contract should be cancelled and he proceeded to instruct his 
staff not to have anything further to do with the matter (T 2246, 
2247, 2595). Brasco stated that 'lay's information was the first 
that he had heard of Masiello's criminal background and he denied 
having learned anything about Masiello during his term of office 
.as an assistant district attorney or of being aware that 
Masiello had refused to testify at a hearing of the New York State 
Investigation Commission in 1967 (T 2591, 2625). Brasco stated 
that he also did not recall speaking to Nobles or Cook of the 
Post Office Department regarding A.N.R. after May 31, 1968 (T 2595, 
2596). Brasco recalled speaking to the two F.B.I. agents and in 
giving them a statement to the best of his recollection. He also 
stated that during their second visit, he showed them a report of 
the Small Business Administration which he obtained from the 
House Banking and Currency Committee which indicated that the 
government had information regarding Masiello for several years 
prior to 1968 and had taken no action (T 2333-2336). 

During his testimony, Congressman Brasco denied ever 
meeting Doherty. Masiello or Weiner in his New York Law office 
and stated that on April 8, 1968, he was in and out of his office 
and had sometime during the day met with students of .Jefferson 
High School in Brooklyn regarding the death of Martin Luther King, 
dr. (T 2805). With regard to the claim that he met with Doherty 
on November 15, 1968 at the Rotonda Restaurant in Washington, 

Brasco denied the meeting and stated that he returned from 
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Washington on November 14, 1968 with Judge Thompson and then took 
his family to Pennsylvania where he attended a convention (T 2258- 
2262. 2519). The congressman stated that he never discussed a 
loan regarding A.N.R. with Weiner or Doherty and he never dis¬ 
cussed the splitting of a finder's fee with them nor did he make 
any statement to them regarding Masiello's involvement in the 
Mafia (T 2266-2270, 2271, 2521, 2553). Brasco stated that he had 
seen Weiner about six times, observing him with Doherty when he 
happened to bump into them at Jankers Restaurant and other places 
in Washington, D.C. (T 2551,2268). Brasco stated that he never 
told Himmel , his former law partner, to help Masicllo and he had 
no knowledge how Masiello's name came to appear in ilimmel's 
rolodex (T 2583-85) . 

Brasco stated he never saw a loan commitment letter re¬ 
garding A.N.R. nor did he receive a letter from Washington Finance 
Company about the progress of a loan (T 2569). Brasco acknow¬ 
ledged introducing Doherty to Meade Fsposito regarding the Humphrey 
campaign but he stated that in his conversation with Doherty, he 
never told him not to mention Masiello's name to Meade Esposito 
(T 2320. 2360). The Congressman also testified that he never 
heard of F..C. Maintenance or any other trucking company mentioned 
in the case other than A.N.R. prior to the trial of the matter 
(T 2329). Brasco further stated that he never heard anything from 
Doherty, Weiner, Masiello or his uncle Joe Brasco about any money 
being given (T 2362). Brasco stated he had no independent re¬ 
collection of the contents of calls made to the parties involved, 
some six years earlier. He stated that with respect to Masiello, 
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he never initiated the calls but only returned then (T 2301, 2309). 

The Congressman denied any wrongdoing whatever and indicated that 
lie had merely processed a routine matter for a person in the 
community (T 2232). 

Other Defense Testimony 

Prank Kilroy, Brasco's Administrative Assistant, testi¬ 
fied that he had served with the federal government for over 
thirty years. He had first heard of A.N.R. when Brasco had asked 
him to call the Post Office Department regarding a status report 
on the matter. Walter Harris, another career officer and a long 
time friend of Kilroy’s, acknowledged receiving a request for a 
status report from Kilroy and testified that after his inquiry, 
he was informed that the Post Office counsel, Tim May, would 
follow it up (T 2761 2766-67). Kilroy then stated that in May 

of 1968, he received a call from Tim May of the Post Office who 
told him to inform Brasco not to have anything to do with A.N.R. 
because it was a bad situation. He then relayed the message to 
the Congressman. Shortly thereafter, Brasco informed him not to 
have anything further to do with the A.N.R. matter (T 1971, 

1973, 1977). Mary Coradi Misiano, Brasco's New York assistant, 
also testified that she was instructed by the Congressman on 
May 31. 1968 not to have anything further to do with A.N.R. 

(T 2136). She also testified that the office was handling several 
hundred problems a week. From October 14th through November 5th,1968, 
Brasco was in New York, not in Washington, campaigning. He stayed 
in New York after election day, through November 13th. 
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On Nov. 1 14 he returned to Washington for a one day trip. He 
returned to New York that same day (November 14th)in order 
to attend a convention with his family in Pennsylvania (T 2126, 
2128. 2129). 

John Strachan, New York Postmaster in 1968, testified 
that lie never received a call from Brasco regarding A.N.R. with 
respect to obtaining a letter of renewal (T 2113). 

T ill: VERD ICT 

After deliberation, the jury returned a verdict of 
guilty as charged on July 19, 1974. 

THE SENTENCE 

At the time of sentence, it was acknowledged by the 
court that it had received some 22 letters from Congressmen all 
over the country who had served with tTie appellant and who spoke 
highly of him. In addition, numerous letters had been received 
from constituents, neighbors and professional people who had 
known and worked with Prank Brasco. (S 393, 394). */ Defense 
counsel also pointed out that appellant's assets amounted largely 
to tTie value of his modest home in Brooklyn and that the appellant 
had worked in government for several years without any self 

*/ n - refers to minutes of post-convict ion hearing and sentence. 





aggrandizement. (S 400). The appellant himself, during the 
sentence colloquy, eloquently reiterated his position that he 
did nothing illegal and was innocent of any wrongdoing. 

(T. 4 04 , 4 11 - 4 1 7). At the conclusion of the colloquov and 
hearing in mind all of the circumstances of the case and the 
background of the appellant, Judge Cannclla imposed a sentence 
of three months incarceration and a period of probation, plus 
a $10,000. fine. (S 421) . 

POST-VF.RDICT MOTION FOR A NEW TRIAL 

The facts and circumstances of the prejudicial mis¬ 
conduct by and in connection with the sequestered jurors, are 
set forth in Point I. 
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POINT I 


THE COURT BELOW ERRED IN DENYING RULE 33 RELIEF 

E**?™ 5 ERRKEDUS ^ IRRELEVANT LEGAL STAM> 
ARDS FOR DETERMINING (a) WHETHER REPORTED VIOLA¬ 
TIONS OF JURY SEQUESTRATION CREATED A CONDITION 
IN WHICH PREJUDICE TO APPELLAOT MIGHT ARISE AND 
(b) WHETHER IMPROPER EXPOSURE OF JURORS TO A 
NEWSPAPER ARTICLE DIRECTLY RELATED TO TOE TRIAL 
PRFUUDICIAL. ADDITIONALLY, THE COURT'S 
FINDINGS OF FACT IN TOE SECOND RESPECT ARE* NOT 
SUPPORTED BY THE RECORD AND ARE CT.FARLY ERRONEOUS. 


on June 12, 1974, the district judge, upon defense motion and over 
strenuous opposition from the Government, ordered sequestration of the jury during 
the entire trial. Vita Court also granted a defense notion to question each pro ¬ 
spective juror separately as to any publicity or other notice he had about the 
case (Min. 6-12-74, p 7). 

Oi M occasions during the trial, the Government roved to rescind 
the sequestration order, and the Oourt refused to do so (T 1029-1032). One 
specific reason was that the prosecutor had stated there were articles publi- ad 
in Westchester papers, to the effect that a ••contract" was out on Masiello because 
ho had cooperated with the Government. The defense had argued that such publicity 

would be devastating if seen by the jury, and the Government did not dispute the 
argument (T 1029-1032; see also T 718). 


V 


Hie sequestration order provided int-pr- alia ,^ , • 

only certain monitored telephone'c5TiI~ (E^' 9fhn C ?? ld make 311(3 receive 
the trial or related to crimT trial t JS? ? (b)) ( that a11 news concerning 
but not limited t^eSateL^d taSSt?^ 1 

visits could be permitted if <-h« ceieted (para * 9 ); that personal 

marshals coulfnST^S ^aT^^TST^ UaS 30 9reat ttat ^ 

taken to insure "that at <=,*-+, p ld ® ( ? a11 necessary precautions were 

iated to S^i^n ^u^(Sa ° f rOTOtel Y re ' 

oonsunption of alcohol (para 12) mho • *^-? iere WaS 311 ex P ress limit on 

° b ^ ing S ^ ifiC ‘ OOUrt SSSa. ^re^^is S 

attend Broadway shows or nightclubs (T 534-538). 






Before sentence, appellant moved under Federal Rules of Criminal 


Procedure, Rule 33, for a new trial, on the ground, inter alia , of improper con¬ 
duct of the jury during sequestration, upon affidavits of Dominick Barbarino, a 
retired New York City policanan and friend of appellant, who spoke to a number of 
jurors after trial*/, and of an alternate juror, Israel Gohen. 

The affidavits stated that many jurors received unmonitored tele¬ 
phone calls during trial/// (Barbarino aff. 3, Cohen aff. 1); that two jurcrs 
were taker; to their hemes, one of them left alone and unsupervised for several 
hours (Barbarino aff., pp 3 & 9) (juror in question confirmed this); that various 
visits to barber and beauty shops were permitted and during one such visit, two 
jurors were permitted to read whatever magazines were available (Barbarino aff. 

P 4, Cohen aff. p 4); that Watergate articles were not deleted from papers, and 
that Watergate information was seen by the jury in Times Square (Barbarino aff. 
p 7); that on several Sundays, large open house parties were permitted with 50-60 
persons present and that the 2 or 3 marshals in attendance could not monitor the 
nuaerous conversations, seme of which were in foreign languages (Barbarino aff. 

PP 3, 8 t. 13; Cohen aff. pp 2 & 3); that consunption of alcoholic beverages in 
excess o£ that permitted in the sequestration order frequently occurred (Barbarino 
aff. pp 10, 12, 13 & 14). 


Altijough the Court expressed displeasure that the interviews had occurred, it 
specifically found nothing to indicate bad faith or harassment by Barbarino. 
The Court, stated: "The only impression I got from that tape, very frankly, 
is that Mr. Barbarino did not in effect harass her; that he simply asked her 
questions and she answered them ... I listened to it and that is the im¬ 
pression I got. He went there as a man who asked questions. He didn't tell 
her any lies that I was aware of. He didn't force her in any way that I was 
aware of. He didn't put any words in her mouth that I was aware of. And as 
far as I could see, there wasn't what we would characterize in this area as 
'harassment'" (H. Min. 386-387). 

★ it . # 

One juror stated that the special phone for jurors' calls was not working 
much of the time and that 25-30% of all calls were not monitored (Barbarino 
aff. p 7-8). 
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The affidavits also stated that a newspaper article directly 
jx^rtaininq to the case was not deleted from one newspaper which was available 
to the jury' (Barbarino aff. pp 4-6, 13). 

The Government's position-adopted by the trial court-was 

that all incidents, except the newspaper incident, were inmaterial as a matter of 
law. — The hearing was limited to the newspaper incident, over objection that 
all matters raised in the affidavits should be explored (Oct. 16 Hearing min. 

21 - 22 ). 

At the hearing, Marie Purpo testified juror Hutton showed her an 
article concerning the trial late one evening (Hearing min. 13-14). Hutton was 
sitting in the recreation rocn. and called her in saying, "Marie, look what I 
have found." (Hearing min. 26). She claimed she did not read the article but was 
told by Hutton it had to do with the case (Hearing min. 16). She said she glanced 
at it over Hutton's shoulder while he was sitting in a chair, holding the news¬ 
paper open (Hearing min. 26-27). 

At first Purpo claimed she did not remember whether the article re¬ 
ferred to Masiello (Hearing min. 16); but upon further questioning stated she knew 
that night "that that particular article dealt with Mr. Masiello's not appearing 
in court" (Hearirr min. 18). She thought Petitioner's Exhibit"A"might be the 
article she saw (Hearing min. 21). She ana Hutton ripped the article up and 
flushed it down the toilet (Hearing min. 22), because they knew it was not supposed 

*J At legal argument on October 16, the Government stated (Hearing min. 20): 

"The rest of the things ... I am really prepared to have the court assume 
[as] true for the purposes of any motions. I could care less whether a juror 
drank beer in his room or whether one juror was in another juror's room late 
in the evening or whether one juror went hone and had a visit without super¬ 
vision. " 

{ / This exhi' it was later renumbered Petitions Exhibit ? and is reproduced 
at A 60. 
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to be there and this was "just, you know, a cover-up for - - we either were 
covering up for the other jurors not to see it or a mistake one of the marshals 
had done, knowing the article wasn't supposed to be in the paper" (Hearing min. 24). 
She said nothing to the Oourt but the next day she and Hutton told Marshal White, 
who premised to take care of it (Hearing min. 25-26). She could not remanber if 
she told someone that Hutton read more of the article than she did (Hearing min. 28). 
Marshal White never reported this incident to the Court. 

Purpo testified she freely spoke to Barbarino and was also willing, 
and did speak, to defense counsel (Hearing min 30-34). She had volunteered the 
information about the newspaper article (Hearing min. 36-37). She was not willing 
to sign an affidavit, as her mother was alarmed that she spake to Barbarino. She 
refused to have anything to do with affidavits unless other jurors came forward 
(Hearing min. 29, 34). 

In answer to questions by the Oourt, Purpo stated her mind was not 
affected by the article, it took no part in her judgment, and she did not take it 
into consideration during deliberation (Hearing min. 50-51) .1/ 

IJo questions were permitted to determine if she was concerned with 
Masiello's failure to testify, or if the reasons for his refusal were discussed 
or speculated upon by the jury (Hearing min. 51-52). Juror Chiang had stated to 
barbarino that the jury had discussed this (See Point IV , infra). 

*/ 

— Defense counsel unsuccessfully objected bo any questioning of jurors on 

whether they felt prejudiced by the newspaper article (Hearing min 274-275). 


Edward Hutton testified that around the time the Masiello stand-in 


‘testified", he discussed a newspaper article with Purpo relating to the trial 
(Hearing min. 57). The headline was to the effect that "stand-in witness testi¬ 
fies for reputed Mafia figure" (Hearing min. 58). He identified Petitioner's 

Exhibit 1 as the article. (All the pertinent articles am reproduced in appellant' 
Appendix, at A Sfi-GH). 

When Hutton saw the headline in the paper he was reading, he said 
"it struck me immediately". He saw the name John Masiello somewhere in the 
article and didn't read further (Hearing min. 58-59). He testified he merely 
k pointed out to others present that the marshals neglected to extract the article 
and how stupid this was because they were to take out any articles "obviously 
related to the case" (Hearing min. 59-60). 

He stated he may have held up the article to let Purpo see it from 
a distance but he knew she did not read it in his presence, "unless she read it 
over my shoulder, which I said I don't recall" (Hearing min. 60). 

Hutton testified he ripped up the article and threw it in a waste¬ 
basket (Hearing min. 62). He did not flush the pieces down the toilet, nor did 
he know if Puri jo was with him when he destroyed the article (Hearing min. 67). 

He could not recall telling any marshal about the article (Hearing min. 72-80) 
but he did tell other jurors (Hearing min. 67, 80-81). 

Hutton testified other jurors were present when he announced the 
article was in the paper and no one said anything at all about it (Hearing min. 

70, 72). Mrs. Robbins, who was not present, later told him he did a noble thing 
and he thought she expressed doubts that she would have tom it up without read¬ 
ing it (Hearing min. 70). 





* 


0 


Hutton admitted he had the article in his hand "half an hour, 20 
minutes possibly", after he told the group he found it and before he destroyed 
it (Hearing min. 73). 

The Court refused to permit questions as to whether any juror dis¬ 
cussed Masiello's reluctance to testify, or said that Masiello was afraid the 
mob would hurt him or that Masiello didn't testify in order to protect appellant 
(Hearing min. 86-87). 

Eric Benjamin initially testified he only knew that Hutton found an 
article, "tore it up or something happened to it" and had a vague recollection 
Hutton reported it to a marshal (Hearing min. 106) or perhaps he made a ccrrment 
"to a group in attendance there and we called the marshal" (Hearing min. 108). 
Later he allowed as how he probably was in the room and had heard Hutton make 
some statement about the article (Hearing min. Ill), and that Hutton possibly 
hid the article in his possession (Hearing min. 108). At first Benjamin stated 
that no one else took the article out of Hutton's hand (Hearing min. 109), but 
then admitted he couldn't answer whether he saw Hutton do anything with the 
paper (Hearing min. 110). 

Carmen Rivera testified she was present in the r^cm when Hutton 

found the article and told them it was in the paper (Hearing min. 113). Rivera 

was asked about what then transpired and gave this testirony: 

"Q. How long after he mentioned that he found the 
article . . . did he tear it up? 

A. Well, after Marie read it. Marie read it and 
after she gave it back to him and I told him I didn't 
want to read it, he tore it up and threw it in the 
wastebasket" (Hearing min. 114). 
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Upon Government motion to strike this testimony, the trial judge 
stated he was not a lay juror and knew "she can't give the mental operation of 
sane body else" (Hearing mir.. 114-115). The Court then elicited from the wit¬ 
ness that Purpo took the paper from Hutton, looked at it, and returned it. She 
didn't recall hew long Purpo looked at the article (Hearing min. 115). 

Marshals White and Milani testified they did not recall anyone 
telling them about the Masiello article. Che marshal did recall being shown a 
paper containing an article about a civil trial in Federal Court in Brooklyn 
(Hearing min. 134-138). 

Allen Rambach was in the recreation room when Hutton held up the 
pat/ir he was reading and said: 

"Hey, look, there's something here about the case 
that should have been cut out and he held it up 
and talked about it" (Hearing min. 272). 

Rambach testified he did not rsmember what the article was about 

*/ 

and tliat it did not influence his deliberations (Hearing min. 272-273)' 


V Marjorie Hall knew that Hutton found an article about the case in the recreation 
Loom (Hearing min. 103-104). Gloria Chiang was told by Purpo that something 
was in the paper about Masiello that wasn't supposed to be there (Hearing min. 
96-101). Robbins and Anderson were told by Hutton that he foun^ the article 
(Hearing min. 264-265, 335-336). Fine and Lazarou were the only jurors who 
had no knowledge of the incident (Hearing min. 112-123, 267, 270). 

The alternates were not called, even though seme were in the rocm when the 
incident took place (Hearing min. 116), and even though Barthelson had said 
he heard or read, on the day Masiello refused to testify, that ue refused 
because his wife was threatened (Rarbarino aff. p 6). 




Dominick Barbarino testified that Purpo volunteered the information 
about the newspaper incident. Accordiny to Barbarino, Purpo told him that Hutton 
called her over and showed her a censored newspaper with an article pertaining to 
the trial, which she started to read. She read a paragraph stating that Masiello 
refused to testify because he feared for his wife's life. She said she only read 
part, but Hutton read the whole thing. They got scared, tore it out of the paper 
and flushed it down a toilet. They reported it to Marshal White the next day 
(Hearing min. 201-202). 

Purpo was willing to tell these fact to defense counsel, and after 
ascertaining he was liome, she and Barbarino visited him (Hearing min. 202). Purpo 
looked at seme nevsjiaper articles but could not locate the only one she saw (Hear¬ 
ing min. 203-204). She agreed to look at others and to give an affidavit when 
she located the correct article (Hearing min. 204-205). After this, she told 
Barbarino her .nother was upset and she now did not want to be the only juror to 
come forward (Hearing min. 207-208). 

Barbarino testified he had taped several conversations with seme of 
the jurors lie interviewed (Hearing min. 219-223, 226, 241, 243, 245). 

Randy Rcmaner , an attorney with the State Department of Taxation and 
Finance and a social acquaintance of defense counsel, testified that she was pres¬ 
ent in defense counsel's apartment the evening Barbarino and Purpo came over She 
saw Purixi look at various newspaper articles, heard Purpo say she was looking for 
a long thing column about John Masiello fearing for his wife's life and her health 
(Hearing min. 300). 
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Herbert Lyon, defense counsel at trial, testified that when Purpo 
began looking through the newspaper clippings, she said she didn't have a real 
recollection of the article, that Hutton should be asked about it because he 
read more of it than she did, but she did recall it dealt with Masiello's fail¬ 
ure to testify, because of fear for his wife's life (Hearing min. 324). 

Lyon testified that Purpo expressed willingness to help by looking 
at additional articles because the jury had not found appellant guilty of bribery 
and she hoped she would be able to advise the Court of this (Hearing min. 339). 

William Erlbaun , law partner of Lyon, testified he was present when 
Barbarino and Purpo came to Lyon's apartment at Mr. Lyon's request. Erlbaum 
testified Purpo said: 

"that an article had been called to the attention of 
marshals, that she was annoyed or miffed or something 
that apparently she learned it had not been called to 
the judge's attention. That the article had to do 
with something which she and seme of the jurors had 
been speculating about that Mr. Masiello had not come 
as a witness, and that the article had to do, apparently, 
with something with his reasons for not caning. And I 
believe she said something about Masiello's wife, but I 
am not sure of that . . . 

She at some point said that if she saw sane articles 
she might remember it"(Hearing min. 357). 

Erlbaum also testified Purpo said that Hutton read more of the 
article thin she had (Hearing min. 359). 

io other witnesses were permitted to be called, despite defense 
request that the alternates who were present when Hutton found the article be 
called and questioned (Hearing min. 143). 
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Defense counsel offered to prove that on a taped conversation, 

Chianq said that the jury was concerned with the reasons for Pfcisiello's 
failure to appear at the second trial and speculated that the Mafia bought him 
oif not to testify (Hearing min. 289, 384-385). The Court rejected the offer, 
stating the information was "irrmaterial and irrelevant to the issue, and I 
assume as a fact that that is what appears on the tape." (Hearing min. 388) 

A. Proof of Repeated Violations of the Sequestration Order Wherein Jurors 
depurated and Were Exposed to Outside Contacts, Out of the Custody of 
Marshals, Without any Proof from the Government that the Jurors Were 
flot Subject to Contacts Which Might Have Swayed Than in Reaching a 
Verdict Mandates a New Trial. Alternatively, a Hearing Should be Held 
and the Government Required to Prove that tile Separation Gave no Oppor- 
tunity for the Exercise of improper Influence _ 

At connor. law, juries were routinely sequestered in order to protect 
them from outside influence while hearing and deciding a case. This practice has 
changed in most jurisdictions and new sequestration is granted only in those cases 
where the possibility of jury contamination from, outside sources is actually pres¬ 
uit. In the case at bar, appellant moved for sequestration and trial court ordered 
it, despite Government opposition. Despite the jury sequestration, all jurors 
nude and received unmonitored phone calls, one and possibly two jurors visited 
non-juroi s outside the custody of the marshals, and large-scale unsupervised con¬ 
tact between jurors and non-jurors took place at Sunday open-houses, including 
conversations in foreign languages. 

The Court below failed to recognize that these acts of separation 
sworn to in the affbiavits constituted grounds for a new trial. It assumed that 
all Die acts described did occur but held that they "at best, demonstrate viola¬ 
tions of the Court's sequestration order ..." (A. 29-30). The Court stated it 
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could not "perceive one scintilla of prejudice inuring to the defendant as a 
result," and held that the defendant failed to sustain his burden of proving 
that the acts of separation prejudicedhim (A. 30). 

We submit that the Court below applied an erroneous legal standard 
in judging the gravity of these incidents; that it erred by placing the burden 
of proving prejudice on the defendant, and that it erred in failing to grant a 
new trial upon evidence of the repeated acts of separation, or at the least, in 
failing to hold a hearing, with the Government given the burden of proving that 
the separations did not create a condition in which prejudice to the appellant 
might arise. 

There is a vast and profound difference between a sequestered and 
a non-sequestered jury’. Where a jury is not sequestered and is permitted by the 
Court to separate during trial (or even during deliberation), then a defendant 
must show that a refusal to sequester or that acts occurring during the time the 
jury was separated, resulted in a substantial likelihood of prejudice to him 
before a new trial motion will be granted. United States v. Harris , 458 F2d 670, 
674-674 (5th Cir. 1972). 

Ihe rule is entirely different, hovrever, when sequestration (during 
all or part of the trial) is ordered by the Court (See e.g., Baker v. Hudspeth , 
129 F2d 783 (10th Cir., 1942), People v. Maughg , 86 P 187 (S. Ct. Calif. 1906)), 
mandated by statute (see e.g., Lee v. State , 258 S.W.2d 743 (Ct. Cr. Ap., Ala. 
1372); Adams v. Ccmonwealth , 221 S.W.2d 81 (C of A, Ky. 1949) ):or by deci¬ 

sional law (see e.g., United States v. D*Antonio , 342 F2d 667 (7th Cir., 1965). 

In such cases one of two rules regarding separation of jurors is followed: 
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Jurisdictions following the strict rule hold that wh^reseparation^ 

during sequestration has occurred, this is error requiring a new trial 

unless the prosecution can prove that the jurors were not exposed to situations 
. . influenced, 

iurir. - vhrch tnev mirht have leen/ United States v. Panczko , 353 F2d 676, 678 

(7tii cir. 1965). (Gourt allowed jury to separate during deliberation in viola¬ 
tion of United States v. D'Antonio , supra . New trial granted as this had the 
effect of "exposing the released jurors to exposure to those who might, by 
printed or spoken wrd, attempt to influence their official action . . ."); 

M ams v. Ccrimonwealth , supra , 221 S.W.2d at 82 (jury member separated for five 
minutes and mingled in crowd at courthouse. "There is no evidence slvowing that 
anyone spoke to (the juror] or the other members of the jury during separation. 

It is obvious, however, that there was ample opportunity for this to have hap¬ 
pened."); Lee v. State , supra , 258 So. 2d at 744-745; People v. Thornton , 16 P 
244, 245-246 (S. Ct. Calif. 1888) ("if the separation was such that the juror 
might have been improperly influenced by others, the verdict should be set aside, 
and tiie affidavit of the juror could not be admitted to purge his conduct from 
the imputation of corruption or impropriety.") 

Hie rationale behind the strict rule was given in People v. Maughs , 

sujira, 86 P at 192, where a court order of sequestration was violated: 

"wlule the aoimisison of the jury’ to the custody of 
the sheriff during the trial of a criminal case is 
discretionary with the court, when the court has once 
exercised that discretion the law contemplates that it 

*/ 

— Separation is a term of art meaning withdrawal of a juror from the sight or 
control of the officer in attendance. 23A CJS Criminal law, Section 1356, 

P 955. Where "the separation of jurors complained of consisted of their 
going into lavatories and closets, drug and other stores, under the sur¬ 
veillance of marshals, there was no separation in fact." United States v. 

D*Antonio, supra, 342 F2d at 670. - 




is exercised quite as much for the rights of the 
defendant as for the rights of the people. If the 
jury is liable to be subject to improper influences, 
if there is danger of this, which is the ground call¬ 
ing for the exercise of judicial discretion, in the 
purview of the law those influences may as likely be 
exercised against the defendant as in his favor. There 
is absolutely no warrant in the law for the course the 
jury adopted, and the order permitting the jury to sep¬ 
arate was error; and indeed the brief of the state offers 
no ward in extenuation or justification of it." 

Other jurisdictions follow a slightly modified rule and hold that 

once a separation has occurred from the sequestered jury, then the prosecution 

occurring 

has the burden of establishing that all the contacts /during the separation were 
innocent ones which did not prejudice the defendant. Cavness v. United States , 

187 F2d 719, 723 (5th Cir. 1951) (prosecution's burden satisfied by proving that 
two phone calls made by juror, 'in the presence of a marshal, after the jury had 
retired to deliberate, were only to arrange for the locking of his car and to 
excuse himself from choir practice.) State v. Duguay, 178 A2u 129, 132 (S. Ct. 

ME, 1962) (prosecution proved no opportunity for prejudice existed by showing that 
the only conversation during separation consisted of a request by the foreman's 
wife to another juror that if her husband needed anything, to tell her) Armstrong 
v. State, 144 S.W. 195, 196 (S. Ct. Ark. 1912) (juror went heme to sick wife with¬ 


out being accompanied by sheriff. "... such separation is prima facie ground 
for a new trial, unless it affirmatively appears that the separating juror was 
not subjected to any noxious influence." Since the prosecution failed to prove 
what occurred during the separation, a new trial was granted.) —^ 


In cases involving non-sequestered juries, the rule is that where outside 
'ontacts with jurors occ’ur, a new trial must be ordered if the conceded facts 
conclusively show prejudice, and otherwise a hearing must be held "in which 
the facts can be established, with the government having the burden of shew¬ 
ing that any such contact 'was harmless to the defendant,"’ United States v. 
Gersh, 328 F2d 460, 464 (2d Cir. 1964). 
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^ Ba ^ er V- Hudspeth , supra - - a case erroneously relied upon 
by the trial court as sustaining its decision to treat the sequestration viola¬ 
tions as irrelevant - - the Tenth Circuit endorsed the modified rule. The jurors 
were sequestered and the defendant alleged that during sequestration there was 
(1) illegal association of jurors with [the marshals] and prejudicial instruc¬ 
tions to the jorors by the . . .marshals; (2) use of intoxicating liquor by the 
jurors during the course of the trial ..." (129 F2d at 780) A "complete hearing" 
was lieId and relief denied. (129 F2d at 781) The Ttenth Circuit noted that the 
purpose of sequestration is to insure that nothing the jurors "read, see, or 
hear shall influence then in the consideration of the case corrmitted to them." 

It further stated: 

it is made to appear that a jury ... is 
subjected or exposed to any matter or thing which 
might tend to prejudice or influence their consider¬ 
ation of the case, or if behavior of any member thereof 
is unbecoming to a gentleman of the jury, a presumption 
arises against inpartiality and that presunption can 
only be rebutted by a clear and positive showing that 
such matter, thing or behavior did not influence their 
verdict." 129 F2d at 782 

However, the facts shown in the district court failed to establish 
tluil the jury was exposed to any illegal influence—^ by the marshals and the Court 
refused to lx)ld that convivial association between the marshals and jurors even 


Gonzalez v. Beto , 405 U.S. 1052 (1972), where a new trial was ordered 
on proof that the sheriff, a key prosecution witness and keeper of the jury, 
had substantial association with the jury during a one day trial. The Ctourt 
held that proof of such association was inherently prejudicial. In Baker v. 
Hudspeth , supra , there was nothing to suggest that the marshals were trial 
witnesses or that they said anything which might influence the jury against 
the defendants as occurred in Parker v. Gladden , 385 U.S. 363 (1966). 

United States v. Gilbert , 25 F Cases 1287, 1310 (No 15,205) (C.C.D. Mass. 1834), 
cited by the trial court (A. 39}, is another case involving alleged misconduct 
by jury custodians. There the court held that the fact marshals gave jurors 
censored newspapers excised of "everything that in any manner related to the 
trial" was not an irregularity which "justly leads to the suspicion of improper 
influence, or effect, on the conduct or acts of the jurors." 
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where hard liquor was consumed, amounted to misconduct, per se . 

The case at bar involves a totally different set of circonstances. 
There was no issue in Baker v. Hudspeth , supr a, as to unmonitored phone calls 
between jurors and non-jurors, such as was recounted in the affidavits in this 

case. One particular incident here - that of the unsupervised visits of 

Lazarou and Anderson to their hemes - - is extremely disturbing because they 
lived in Scarsdale and Yonkers, areas where the Government acknowledged during 
trial that publicity had been widely circulated concerning Masiello's refusal 
to testify because of his wife's fear of a mob contract on his life (T 1029-1032; 
T 718). 

As to the umonitored phone calls and unsupervised Sunday parties 
of 50-60 persons, it must be noted that these are not accounts of one or two 
isolated instances of innocuous contact, but of repeated and extensive contact 
involving unlimited opportunity for juror contamination. 

Lazarou also stated to Barbarino that "during jury deliberations 
a juror (Chiang) brought up the Watergate affair and stated that in her opinion 
the defendant was involved in it. (Hearing min. 245) 

Barthelson said that articles concerning Watergate were not excised 
from reading material given to jurors (Barbarino aff. 697). The order of segues 
tration specifically prohibited any exposure of jurors to news relating to Water¬ 
gate (Sequestration order, par.9(b)) 

The basis for the request by the appellant for sequestration was 
the very fact that there had been considerable pre-trial publicity in the media 





accusing Congressman Frahk Brasco cf having voted in the House Banking and Cur- 
rency Oarmittee against an investigation by that body of the Watergate scandal. 
The media accused Brasco of so voting in October 1972, in exchange for an alleged 
deal with the Justice Department to drop the instant case in 1970. The media 
further alleged that Meade Esposito, Kings Cbunty Democratic Leader, acted as 
intermediary in the deal. 

It appears that in spite of the sequestration order, at least seme 
of the jurors (who testified before they were chosen that they had seen no pub¬ 
licity linking Brasco to Watergate) must have been exposed to such publicity in 
the media during their sequestration. 

Even the accounts of excessive drinking in this case were quanta- 
tively different than in Ba ker , for here the foreman of the jury resigned from 

jury service after a night of excessive drinking, because he felt unable to 

*/ 

continue as a juror.- (Barbarino aff. p 12). 

In the jurisdictions which apply the strict rule, the evidence 
presented by affidavit to the trial judge below, together with the Government's 
concession that these incidents had occurred, would be sufficient to require 
setting aside the verdict. For in the numerous instances of unsupervised juror 
separation called to the court's attention, "sufficient opportunity [was] afforded 
for the exercise of improper influence on one or more jurors," and the prosecution 
could not successfully claim that these separations were innocuous ones which 

V 

Although we realize that jurors are no longer deprived of food or drink to 
force solemn deliberation, the appellant's dismay about the juror's dr ink inn 
expressed at sentence, was well taken: 

"Maybe I should say something for the jurors who I would have 
hoped were praying the night before . . . deliberating, but 
not getting drunk." (Sentence minutes, p 406). 



■Vjave no opportunity for the exercise of improper influence." Mams v. Ccrmon- 
wealth/ supra , 221 S.W.2d at 85. 

'Ihere is much to ccrmend the adoption of the strict rule in this 

case. 

The trial court recognized that defense - -vs rarely move for 
sequestration because of the widespread fear that its .s fir outweighed 

by its potential for prejudice. - Where the potential fo contamination of a 
non-sequestered jury is great enough that the defendant is willing to assume the 
other risks inherent in sequestration - - as the appellant did in this case - - 
than it is incumbent upon the Court who grants the motion to insure that the 
defendant gets the full benefit of a jury free from any risk of contamination. 

In this case, a number of inherently prejudicial factors motivated 
appellant to move for a sequestered jury - - the fact that there had been exten¬ 
sive publicity about the case; the fact that ugly rumors had been published that 
appellant's prosecution had been delayed because he played "ball with" persons 
involved in the Watergate ooverup; the fact that many people assume politicians 
are corrupt .arid are most vocal in expressing such opinions; the fact that a 
politician with an Italian name and background alleged to have associated cor- 
r ptly with Italian-named mob figures bears the burden of proving his innocence 
to a not-infinitesimal segment of society. The careful voir dire of each juror 


* / 


die trial court noted that this was only the second motion by defense counsel 
which anyone could recall taking place in the Southern District in the past 
twenty-six years (Argument on sequestration motion, 6/12/74, p.8). 
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separately on the publicity issue could minimize the chance of selecting biased 
jurors, (see supra 33). But the only way to insure that biased persons outside 
the jury did not seek to make their prejudices known to jurors was to cordon off 
the jurors fran the outside public with a sequestration order. Because that 
order was violated - - not once or twice, but wholesale - - there is no longer 
any assurance that biased persons did not attempt to influence jurors' opinions 
either directly or by subtle insinuation.—^ The modified rule may be fitting 
in the ordinary case where tire outside atmosphere is not too charged v/ith the 

potential for bias; but it is not suited for a case like this where the potential 

\ 

for prejudicial contact is palpably present in the ccmunity.. 

This is a case where the trial court ordered sequestration: 

"in order to insure to the defendant a fair trial by im~ 
t jar tial jury, and to insulate that jury from any extra¬ 
judicial statements and such other natters as might inter¬ 
fere with their ability to render a fair verdict in the 
trial of this case ..." (Sequestration order, June 20, 

1974). 

If the only way to insure a fair trial was by sequestration, then 
proof that the sequestration order was repeatedly violated and did not insulate 
the jury fran outside contact requires a new trial. 

There is another reason in favor of the strict rule. The defense 
has no way of knowing if and when a sequestration order is violated. Short of 
hiring private detectives to keep 24 hour watch on all jurors and report any 
misconduct (winch undoubtedly would be viewed as tampering and prohibited), the 


~ in foe v. State , supra , 258 So. 2d at 745, the court reasons that the strict 
rule is the only "safeguard against the hazard of outside contacts which may, 
with no fault of the juror, so enter into his thinking as to influence the 
verdict." 
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defense can only rely upon the good faith of the Government custodians to 
report any questionable incident,so that its prejudicial effect can be 
determined and necessary action taken to cure the prejudice prior to verdict. 

As we point out below (infra, (17-68 ), careful instructions by the trial 

court or replacement of jurors can be resorted to, prior to verdict, to minimize 
any possible prejudice to the defendant and to insure a fair verdict. But when 
the incidents are not reported, and nothing is done before deliberation to remove 
the possible prejudice, then the only way to insure a fair trial is to follow 
the strict rule and set aside the verdict. 

Additionally, the very fact that so many violations of the sequesta- 
tion order occurred makes this a fitting case for application of the strict rule. 

We can see that one unauthorized separation of one juror during a lengthy trial 
might not be a sufficient demonstration of potential prejudice to motivate 
reversal.-- however, where virtually all the jurors have so little regard for 
the conditions of sequestration that they repeatedly put themselves into illegal 
unsupervised contact with outsiders, then we feel we can also assune that they did 
not take seriously their obligation not to discuss this case, or listen to whatever 
the outsiders may have said about the appellant. Cf. Silverthome v. United States , 
400 F2d 627, 641 (9th Cir. 1968), where the repeated reading of newspapers by a 

V 

- As the prosecution did on one occasion when a juror bumped into a Strike 
Force secretary in a drug store (T 3013-3014). This incident then was 
fully explored on the record (T 3343, et seq.). 

— Un t• „ States v. Berger , 433 F2d 680 (2d Cir. 1970), where one juror mis¬ 
understood the sequestration order and spent a night with her husband, but 
did not read about the case or discuss it with anyone; compare Adams v . 
Oommonwealth , supra , where one five-minute unsupervised separation was 
sufficient basis for granting a new trial. 
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non-sequestered jury impelled the court to lay aside the ordinary assumption 
that the jury has followed the court's instructions to avoid reading about the 
case on trial. As was said in Turner v. Louisiana , 379 U.S. 466 (1965), where 
a new trial was ordered upon proof that the sheriff, a prosecution witness, was 
custodian of the jury even though there was specific testimony that he never 
discussed the case with any oneof than (at 469 n.5): 

• . . the potentialities of what want on outside the 
courtroom during the three days of trial may well have 
made these courtroom proceedings little more than a 
hollow formality." 379 U.S. at 473 (emphasis added) 

1x1 99 n2a ^- ez v - .Beto, Parker v. Gladden and Turner v. louisana , supra , 
the Court recognized that where the unauthorized conduct involves such a probability 
that prejudice will result, then a due process violation results.We believe 
that tiie repeated violations of the sequestration order wherein jurors were con¬ 
tinually exposed to unsupervised contacts with outsiders amounts tc a course of 
unauthorized conduct involving such a degree of prejudice that appellant's right 
to trial by fair and impartial jury was violated. On this basis alone, we submit 
that a new trial must be granted. 

Even assuming that the court is unwilling to grant a new trial on 
the record as it now exists, at the least appellant is entitled to a hearing 
conducted under proper standards of law and proof. At such hearing the government 
should be required to account for every instance of unauthorized separation re¬ 
sulting in unsupervised contact between jurors and non-jurors; bo prove what 


- 7 g.L.. Un ited St ates v. /da ms, 385 F2d 548, 550-51 (2d Cir., 1967), where writings 

not in evidence were sent to the jury and even though no prejudice was demonstrated, 
t.iifj ODurt ordered a new trial, because the principle that the jury may see only 
matters in evidence "is so fundamental that a breach of it should not be condoned 
if there is the slightest possibility that harm could have resulted." 
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newspapers or news/radiocasts relating to the trial were published during the time 
the two jurors had unsupervised hone visits;, a. d to affirmatively denonstrate that 
all of the unauthorized contact was "harmless to the defendant." United States v. 
Gersh, supra , 328 F2d at 464. If the government cannot sustain its burden of proof, 
then a new trial must be ordered. 


(B) Ihe Trial Oourt Applied an Erroneous Legal 
Standard to Detemune the Necessity for a 
New Trial Because of Improper Exposure of 
Sequestered Jurors to a Newspaper Article 
Directly Relating to the Trial. Moreover, 

Its Findings of Fact in This Respect Are 
Clearly Erroneous. This Court Must Grant a 
New Trial on This Basis or Remand for a 
Prop er Hearing. _ 

■ */ 

After hearing sane evidence— on the newspaper article incident, the 
trial court denied relief, holding: 

". . .the Oourt finds that defendant has failed to 
sustain his burden of proving that any juror who 
came into contact with the newspaper article was 
thereby prejudiced against him or that the incident 
in any manner acted to irrpair his securing of a 
fair trial. 'Even if the jurors read the article 
referred to, that alone is not ground for a new 
trial. . . . The burden was upon counsel for 
defendant to show that prejudice resulted, and he 
failed to establish such prejudice.' Gicinto v. 

United States , 212 F2d 8, 10-11 (8 Cir.), cert, 
denied, 348 U.S. 884 (1954)." 


There are a number of things wrong with this ruling: First, there 
is no burden on the defendant to prove that any juror in contact with the article 


V The court refused a defense request to call and question alternate jurors 
who had knowledge of the newspaper article (H. min. p. 143). 






was thereby prejudiced against him. The proper test is an objective one 
wherein the court must assess for itself the likelihood that the extraneous 
influence would affect a typical juror. United States v. Miller . 403 F2d 77, 

83 n.ll (2d Cir., 1968)j United States ex rel Owen v. McMann , 435 F2d 813, 819-20 
(2 Cir., 1970); United St ates v. Gersh , supra ; United States v. Crosby . 294 F2d 
928, 950 (2d Cir., 1961).“ 

Second, the trial court improperly relied upon the jurors' testimony 
that their "judgment in this case was not affected by this extrajudicial account 
and that he was not prejudiced against the defendant in any fashion whatsoever 
because of it." (A. 29) If a jury is confronted with matters not in evidence 
so that a defendant loses his right of confrontation, prejudice is presuited and 
no inquiry into the effect upon the minds of the jurors is necessary. Parker v. 
Gladde n, supra; Marshall v. United States , 360 U.S. 310 (1959); Mattox v. United 
States, 146 U.S. 140, 149 (1893); Rennier v. United States , 350 U.S. 377 (1955); 
United States v. McKinney, 429 F2d 1019, 1024 (5th Cir., 1970). The rule barring 
inquiry into jurors' thought processes is no different where the attest is to 
suve the verdict. "Rather than engage in such speculation, it is better to 
determine whether the 'capacity for adverse prejudice inheres in the condition or 

event itself.' A.B.A. Standards, Trial by Jury § 5.7a, p. 172, Marshall v. Un ited 
States , s upra . 

The court below, erroneously we submit, believed that these long- 
standir > principles had been undone by the Rattenni case, rupra^ Rattenni 

_/ Defense counsel below argued that the objective test was the proper one to 

^ e, ,^ eVer the refused to a PP x y it because of his interpretation of 

the Iiolding in United States v. Rattenni. 480 F2d 195 (2d Cir 1973) 

(H. min., pp. 274-76) *' 

—'' it is an interesting side note that when the trial court stated its inter¬ 
pretation of tlie Rattenni holding, the assistant United States Attorney below 
did not recognize the case, even though he had argued it in this Court 
(H. min. p. 276) 
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involved a rather extraordinary- situation where a juror actually admitted oeing 

prejudiced by a newsbroadcast she heard after a verdict had been returned on one 

count but before deliberation was complete on several others. A mistrial was 

declared as to the open counts, but the trial court refused to set aside the 

verdict previously returned. There was evidence that before the verdict had been 

rendered, the same juror read a news account containing the somewhat same kind of 

information as had prejudiced her in the radio account, however she "disclaimed 

prejudice frcm the newspaper article. . ." (480 F2d at 197) The court did not 

remand tire case for a hearing to determine whether die newspaper article actually 

prejudiced the juror. It reversed and c ; ’_red a new trial, holding: 

"Since that same juror had expressly identified as 
prejudicial those aspects of the radio broadcast 
relating to prior indictments against appellant, 
and since the newspaper article which she read 
shortly before rendering the verdict on Count One 
also referred to conviction on a prior indictment, 
it was necessary under the circumstances to set 
aside the verdict rendered on the previous evening." 

480 F2d at 197-198 

Since the court did not deem it critical to hold a hearing and 
determine whether the jurors would admit of prejudice before reversing the 
conviction, the case cannot be construed, as it was by the court below, as holding 
that such an admission of prejudice by the juror exposed to a newspaper is necessary 
before a verdict can be set aside. 

Moreover, even assuming the case can be construed to mean that a 
verdict must be set aside where one juror admits prejudice, it is certainly not 
authority for the converse: that a verdict will never be set aside if no juror 
admits prejudice. For in both R atmer v. United States , supra , and Marshall v. 
United States, supra , new trials were ordered even though the jurors exposed to the 
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See also United 


States v. Montgomery , 


outside events disdained prejudice.- 7 

42 F2d 254, 256 (S.D.N.Y., 1930), where the court stated if jurors acknowledged 
prejudice, a mistrial would be granted but "if ori^he ether hand, they stated they 
could still decide the case on the evidence before them, it would be for me to 
determine whether I regarded it as safe to take than at their word." 


In short, the trial court failed to apply a proper legal standard 
m determining whether the admitted improper expire of jurors to an article 
relating to the trial was prejudicial to appellant .- 7 The court also made findings 
of fact which are not supported by the record and are clearly erroneous. 

The court found the juror Purpo had not read the article, believing 
her in-court disclaimers, notwithstanding her prior inconsistent statements 
testified to by three attorneys and the retired police officer (A 57 ) 

However, in caning to this conclusion, the court failed to consider the in-court 
testimony of Rivera, who was present when the incident occurred and who testified 
she saw Purpo read the article, (H. min., p. 114, apparently on the ground (given 


V 


** 


V 


^he ^ial 1 Uae U ^r 3 h State f; 360 U ' S ‘ at 312 ' of ^ seven told 

™,i?i a M Udg u th ^ t he would not be influenced by the news articles that he 

“a **" eVidenCe ° f ^ SitlS * 

prejudice against petitioner as a result of the articles " Tn ,, 

Mc^nt^ri sa^l^a 350 U «' St 379 ' the 1x131 had found that the 

~ - - stisiw.: sirs** 

instruct^ by the court to disregard the article w^e suf2SS't?jSe the 
i" SUrC t ^ at P re 3“ dl “ to the defendant did rot occS sef 
Sltgt-^ndrea 495 F2d 1170 ,3d Cir., 1974,, SSSi sSefC-. 

F2d U12 (4^ 0 gr 1973??°^^ 339 T. Supp. 

(2d Cir 1961 ) ra-hor ; • t 973) ' ^-ted Sta tes v. Armone . 363 F2d 335 

Ltaited States, 212 F2d 8 (8th Cir., 1954), or involve ir^roper at sSEfto ~ 
explore internal ^enta! operations ( United states v.*pSg^ 

* ' * —B1— ■ 
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when Rivera testified) that Rivera could not give an opinion to the mental 
operations of another (H. min., p. 114-H5). 

'^ ie trisl court erred in failing to consider Rivera's testimony, 
as it was perfectly proper testimony, based on the observations of her own eyes, as 
to a matter of comon — not expert — knowledge. 

"There is no general rule excluding conclusions 
based on personal observations and carmen experience 
as to the physical conditions or actions of another." 

United States v. Alexander , 415 F2d 1352, 1357 (7th Cir., 

1969) 

". . .lay witnesses are frequently permitted 
to use so-called 'shorthand descriptions, in 
reality opinions, in presenting to the court 
their impression of what transpired. This is 
the cannon sense view that leaves the witness 
free to speak in ordinary language, unbewildered 
by the judge's admonition to testify to facts, 
when the witness is sure he is testifying to the 
facts." Stone v. United States , 385 F2d 713, 714 
(10th Cir., 1967) (enphasis - Tn the original) 

Thf^ canton sense view has long been the rule in this Circuit, the 

Court of the opinion that a contrary view is often "a substantial obstacle to 

developing the truth. . ." United States v. Petrone , 185 F2d 334, 336 (2d Cir., 1950) 

Rivera's assesanent of what Purpo did with the paper was candid 

and straightforward, as was the whole of her testimony. Unlike Purpo, she refused 

to look at the article when Hutton offered to show it to her, and hence she had 

no reason to attenpt to white wash her role in the whole affair. Purpo, straight 

off the bat, had been admonished of her Fifth Anendnent right not to incriminate 

herself, and perhaps believed that she should pull in her toms (H. min., p-ll-l^ 


The United States attorney had also called upon a grand jury to hear testimony 
to determine whether anyone made false statements or was attempting to obstruct 

justice. 
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Her testimony, and that of Hutton, "the two principal offenders," (A. 24) 
was contradictory in every detail. 

Hutton claimed he made a casual announcement to those already 
assembled that he found an article the marshals neglected to censor (H. min. p.72). 
l\irpo testified Hutton called her into the recreation room, saying, "Marie, look 
what I have found." (H. min. p. 26) Rivera said Hutton shewed the article to 
Purj« and Purpo took it from his hand (H. min. p. 115). Purpo swore she only 
glanced at it over Hutton’s shoulder (H. min. p. 26). Hutton said he only held 
it up and let Purpo see it from a distance (H. min. p. 60). Hutton said he kept 
the article in his hand, to keep other jurors from seeing it (H. min. p. 74). 

Rivera testified he destroyed it only after she told him she did not want to 
see it (H. min. p. 114). Purpo testified they both tore up the article and 
flushed it dewn a toilet. (H. min. p. 22). Hutton said he had no recollection 
of this, and anyway he tore it up and threw it in a waste basket (H. min. p. 67), 

1 urpo said they told the marshals (H. min. p. 25); Hutton did not remember going 
to the marshalls (H. min. p. 78). The marshals testified no one reported finding 
this article, although the jurors had reported finding an article dealing with 
a civil trial in federal court. (H. min. p. 134-138). Purpo testif’ r ' utton told 
nor the article dealt with Masiello’s failure to testify (H. min .8). Hutton 

testified he had no recollection of telling Purpo ar hing about tn._ article (H. min. 
p. 67). Hutton at first implied he ripped up the article iirmediately (H. min. p. 62- 
72) but later admitted that he held onto the article for 20-30 minutes after he 
found out what it contained (H. min. p. 72-73). Hutton made much of the fact he 
was later conmended by juror Robbins for doing a "noble thing" (H. min. p. 70) ; 

Purpo called it their "oover-up". . . "knowing the article wasn't supposed to be in 
the paper." (H. min. p. 24) 
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If Hutton and Purpo were not covering anything up but merely wanted 
to insure that the jury was not exposed to this kind of article in violation of 
their obligations, normal behavior would be to give the paper containing the 
article to the marshal's staff, ask them to inquire if other jurors had read the 
paper and request that they make sure the censor was more careful in the future. 
However, whenever a document is destroyed, there is a reasonable suspicion of 
fraud (IV Wigmore, Evidence, § 1199, p. 460) and the inference that the party 
destroying the evidence has demonstrated a consciousness of guilt. II Wigmore, 
Evidence , S8 275, 278. 

Given these flat contradictions on every materia detail, the 
destruction of the article without ascertaining whether others had read it and 
without reporting it, Rivera's testimony that she saw Purpo read the article, 
and Purpo's out of court adnissions, the trial court's finding that Purpo's 
denial she read the article could be credited is not supported by the record 
and is clearly erroneous.Compare Morgan v. United States , 399 F2d 93 (5th Cir., 
1968). The only fair interpretation of the whole record is that at least one and 
possibly both these persons had read the article in question. 

The question thus becomes whether, under an objective test, "the 
tendency of the article was injurious to the defendant." Mattox v. United States , 
supra , 146 U.S. at 150. We submit that the content of the article, in the context 
of the trial, was highly prejudicial under any objective s ;andard. 

Defense counsel strenuously objected to the use of Masiello's 
prior testimony and with good reason. At the first trial, to dispel any notion 
that appellant the Italian politician — was under Mafia influence and control, 

V No similar finding of fact was made as to Hutton. 
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the defense was able to establish that Masiello specifically refused to make 
a case against any mob figure, and was oily willing to testify against Brasco. 
Counsel had argued (with obvious effect) that the very fact that Masiello appeared 
on the witness stand against Brasco was its own proof that Brasco was not tied up 
with the mob, and was also proof that Brasoo meant so little to Masiello that he 
would go to any lengths to incriminate him to buy his own freedom. 

Oice the court below ruled that Masiello did not have to appear 
as a live witness, there was enormous danger that exactly the opposite inference 
might be drawn. If any hint that there were mob threats to keep Masiello off 
tiie stand got through to the jury, then the trial would be poisoned. For then 
the jury might speculate wholly without foundation — that the mob had rallied 
around Brasco to force Masiello net to appear as a witness against him. 

Moreover, it had been brought out by the government at the first 
trial that Masiello was being guarded by armed marshals as he testified, and 
this testimony was read into the record at the present trial, over objection 
(T 1791, 1875). Once the jury saw that Masiello did not appear at this trial, 
then speculation about mob violence to keep him from accusing Brasoo was likely 
to occur. Any newspaper reports of a mob contract on Masiello were deadly, be¬ 
cause the very fact of Masiello's non-appearance on the stand would tend to 
confirm their truth. The statement frem juror Chiang merely confirms the 
inevitable: that che jurors did speculate that the Mafia kept Masiello frem 
testifying against Brasco (H. min. 289, 384-85). 

TV> very fear of prejudice to Brasco in exactly this respect was 
the precise reason for the trial court's refusal to rescind the sequestration 
order during the trial. 

During argument on de-sequestration, the government, with 

ccrrmendable candor, stated that articles had been published in Westchester (wherj • 
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many jurors lived) that the mob put out a contract on Masiello and that his wife 
was in terror he would be killed (T 718-19, 793-95). Defense counsel strenuously 
opposed de-sequestration, arguing that such articles in this case were "disasterous" 
to the defense, since the government's theory, which it never proved, was that 
Brasoo helped Masiello to ingratiate himself with the mob and to get Mafia support. 
(T 793-94). There was no dispute as tc the prejudicial effect but seme suggestion 
that jury contamination could be prevented if the court somehow sealed the Masiello 
testimony (T 794). The court refused to lift the sequestration order after 
listening to the argument. 

The article seen by Purpo and Hutton was precisely that sort of 
newspaper publicity which the trial court attempted to keep from the jury by 
maintaining the sequestration order in effect. Since sequestration was maintained 
in order to keep this kind of article from infecting the jury, there can be no 
doubt that exposure of jurors to the article was inherently prejudicial and 
requires a new trial. 

This case is no different than Marshall v. United States , supra , 
where a new trial was ordered because jurors were exposed to information which the 
trial court previously held inadmissable in evidence because of its 'potential 
for prejudice. The Court held that where the trial court holds that jurors should 
not be exposed to certain information in the trial forum (where the defendant 
has the ability to diminish its impact through confrontation) then their out-of- 
court exposure to it is ipso facto fraught with the potential for prejudice. 

A new trial must be ordered even when the jurors disclaim prejudice, as all of 


them did in Marshall. 





Ooppedge v. United States , .’72 F2d 504 (D.C. Cir., 1959), 
a witness refused to be sworn, stating outside the presence of the jury that his 
refusal to testify was based on fear of the defendant. News articles carried 
this story, and the court made seme examination of the jurors prior to verdict, 
receiving assurances frem the jurors exposed to the article that they could ignore 
it and bring in a fair verdict. The court of appeals reversed, relying on 
Marshall and finding that no reasonable juror could erase the prejudice from 
his mind. See also State v. Caine , 111 NW 443, 446 (Supreme Court Iowa, 1907) 
where a new trial was granted because of exposure of jurors to outside newspaper 
stories which were not lurid or sensational, the court holding: 

The unconscious influence of such accounts 
would be far more likely to effect the result 
than an influence of which they were conscious, 
and which they might the more readily resist." 

The only cases where juror exposure to newspaper publicity about 
the trial is not deemed prejudicial are those where the trial court, beinq made 
aware of such juror exposure, has taken great pains before verdict to instruct 
jurors to disregard it. See United States v. Levitan . 193 F2d 848, 857 (2d Cir., 
1951) (court not only gave careful instructions to disregard, but went on to point 
out the inaccuracies in the article); United States v. Baker , 442 F2d 1024 (2d Cir., 
1971) (court gave careful instructions to disregard and carefully pointed out error 
in the article during the charge); United States v. Rucks , supra , where the jury 
was told not to read papers and a hearing established that they had obeyed the 
court's instructions; ccrrpare United States v. Kum Sing Seo , 300 F2d 623, 625 
(3d Cir., 1962), where jurors were exposed to an article that defendant was held 
on $100,000 bail. 
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The court held: 


"Had the prosecution brought these facts to the 
attention of the jury and had the trial judge 
immediately directed the jury to disregard than 
in the strongest of language, a difficult issue 
of whether or not the prosecutor's oorrment was 
so prejudicial as to require a new trial would 
r ana in for determination. Here information of 
bail so high as to engender suspicion that the 
defendant perhaps was a notorious or dangerous 
criminal went naked to the jury, without any 
opportunity for palliation by the trial judge." 

In this case, had the prosecutor let the forbidden information 
slip out in court — or even if the jurors had been candid enough to call the 
incident to the court's attention when it occurred — then the trial judge could 
have taken steps to minimize prejudice by specific instructions that the jury was to 
put the information out of their minds and to decide the case only on the evidence 

presented in court. Or the court could have conducted an examination of the jurors 

*/ 

and replaced the exposed jurors with alternates.— But the jurors never came fcward. 
Instead, they covered up the incident by destroying the article, and in doing so, 
destroyed any opportunity to cure the error. Everyone — judge, prosecutor and 
defense — could and did assume that the very fact of jury sequestration^ insured 
that no news articles about Masiello's refusal to testify had reached the jurors. 

But this assumption was totally wrong. We are left with juror exposure to the 
article, with Barthelson stating that he heard or read on the day Masiello refused 
to testify that he refused because his wife had been threatened (Barbarino aff. p. 6) ? 
and with Chiang's recorded statement (which the trial court excluded from the 
hearing) that when the jury speculated as to why Masiello didn't take the stand, 
someone said he was kept off by the Mafia (H. min. pp. 384-5). 


*/ Certainly defense counsel would also have taken steps in surmation 
to counter the prejudice. 
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When a jury is not sequestered, newspaper publicity is a fact 
of life that all must live with, and that the court can attempt to counteract by 
careful instructions. See generally, A.B.A. Standards Relating to Fair Trial & 
Free Pre ss, S 3.5, and comnentary. And where a non-sequestered jury is properly 
instructed to disregard news reports of the trial, no prejudice can be presurred 
frcm juror oon^act with forbidden information. But where the jury is sequestered, 
and no such instructions are ever given, then there can oe no assurance either 
that the out-of-court information was disregarded, or that it had no effect upon 
die jurors deliberation. Any breach into the sequestration by forbidden material 
must be regarded as prejudicial, in the same way that prejudice is presumed when 
proper instructions are not given to the non-sequestered jury. 

^ Briggs v. United States , 221 F2d 636 (6th Cir., 1955), a non- 
sequestered jury was exposed to prejudicial news publicity and no instructions to 
guard against possible prejudice frcm reading articles was given. The court 
granted a new trial although"there was no direct evidence in this case that the 
newspaper articles ware read by any juror" and it was only probable that one or 
more jurors had done so. (221 F2d at 639) The court reasoned that since the 
presence of instructions is sufficient to avoid prejudice where there is exposure 
to news articles, the absence of instructions in the same circumstances creates 
"a condition from which prejudice might arise or from which the general public 
would suspect that the jury might be influenced to reach a verdict on the ground 
of bias or prejudice." (221 F2d at 639-640) Cf. United States v. McKinney , supra , 
420 F2d at 1025. 

We submit that this verdict must be vacated. There can be no 
assurance that exposure of Purpo and Hutton to the very kind of newspaper article 
which required continuance of sequestration did not create a condition of 
irreparable prejudice, especially since there were never instructions or inquiry 
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prior to deliberation designed to erase its impact from the minds of these 
jurors. Moreover, when this incident is put in the perspective of the other 
repeated violations of jury sequestration wherein jurors had extensive 
unsupervised contact with outsiders, the conclusion is inescapable that sequestration 
was no safeguard at all against jury contamination from prejudicial publicity. As 
in Marshall , Mattox , Briggs , Kun Sing Seo , Co ppedge , supra , the potential for 
prejudice was so great that the only remedy is a new trial — either on due 
process grounds or in the exercise of the supervisory power to formulate and apply 
proper standards of criminal justice in federal trials. 

Alternatively, there should be a remand for a new hearing, under 
* proper instruction by this Court, to be held before another Federal district judge, 
where all jurors and alternates are questioned as to their knowledge of the incid en t, 
as to whether they read the article before Hutton picked up tlie paper, and as to 
whether speculation occurred that Masiello's refusal to testify was induced by mob 
pressure to coerce him to refrain from incriminating appellant. 

The Conceeded Misconduct of the Marshalls 

For the purpose of the hearing on the motion for a new trial the 
government took the position that it conceeded everything in the movant's supporting 
papers, except for those portions relevant to the newspaper above discussed. The 
affidavits present a picture of scandalous behaviour on the part of the marshalls 
to the extent of their making scandalous accusations about the jurors. The 
accusations which the jurors related to Mr. Barbarino were so scandalous that 
the trial judge excised that portion of Barbarino's affidavit (pg. 11, pc*-. 3) 
which is on file with this court. 

Appellant shall submit a copy of the papers in the original form, 
as an exhibit to aid this court. 
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Evidently the jurors had a conmittee who forced a retraction 
from the marshalls. The picture that emerges is one of a running battle between 
the marshalls and the jury which culminated in a written complaint from the 
foreman to the judge. The judge interviewed the foreman and then allowed the 
foreman to withdraw after characterizing him as "obviously hysterical" (T 3266). 

Only frcm reading Barbarino's affidavit in detail, oar one fully 
appreciate the atmosphere that ended with the emotional breakdown of the foreman. 

The government's concession raises a question concerning which 
appellant asks this court to rule: May the government, through its marshalls 
abuse, insult and otijerwise mistreat the jurors entrusted to the care of the 
government and nevertheless deny to a defendant in a criminal case his claim 
that he has not been given a fair trial? 

Only the government maintains supervision of a sequestered jury. 
Only the government monitors the quality of the supervision. The defendant 
iu denied an opportunity to have his representatives observe the quality of the 
supervision given by the marshalls. In the instant case the defendant requested 
the sequestration and thus bargained for a protected jury, not an abused one. 

The government violated this bargain and by its rules prevented 
the defendant frcm seeing whether the bargain had been violated. The defendant 
is likewise discouraged by the government (through its courts) frcm making any 
inquiries subsequent to the verdict. 

We ask this court to assure defendants of the propriety of the 
court s supervision of juries by ruling that such conduct as the government 

concecded for the purpose of the hearing will reouire a new and better supervised 
trial. 
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POINT II 


THE GOVERNMENT'S CASE IS BARRED BY Ti.E 
STATUTE OF LIMITATIONS. MOREOVER, THE 
DONC DELAY IN PROCEEDING TO AN INDICT¬ 
MENT PREJUDICED THE APPELLANT AID DENIED 
HIM DUE PROCESS OF LAW AD A FAIR TRIAL. 

A. The Government's Case, As Clearly Revealed at Trial, Was Barred by the 
Statute of Limitations _ 

The sroof at trial, taken most favorably to the Government, established 
that the conspiracy between the appellant, his uncle, Joseph Brasco, Doherty, 
Weiner and ’lasiello, terminated bv the summer of 1968, and hence that the 
prosecution below was barred bv the statute of limitations. 

The nroof shews that after ’Lasiello received notice on May 31, 1968, 
that the A.N.P. contract was not beinp renewed, he never arain looked to the 
Brascos, or to Doherty or Weiner, for any assistance in securing new contracts 
or leases fron the Post Office. Instead, Masiello turned for assistance in his 
efforts to stay on at the Post Office — not to Brasco — but to his criminal 
mroup of cronies in the 34th Street branch of the New York Post Office. The 
proof further shows that Masiello, in fact, obtained the new Post Office lease 
for his Linden Co. through the 34t'n Street yroup, and not through any assistance 
sought from or yiven by Frank Brasco. 

In short, there was a complete failure of proof that the conspiracy, 

" ; contemplated in the apreement finally formulated", was still in existence 
on October 23, 1968 — the last date within the statutorv neriod — and that 
at least one overt act "in furtherance of that conspiracy was performed after 
that date". r runewald v. Lriited States , 353 U.S. 391, 396 (1957). 

The critical question in determinin' whether the statute has run 
"is tlv scope of the conspiratorial armament, for it is that which determines 
lioth tir* duration of the conspiracy, and whether the act relied on as an overt act 





na- properly be regarded as in furtherance of the conspiracy". Grunewald , 
suore* 3S3 U.S. at 397. Or, as this Court stated in United States v. Borelli . 

F?d 376 , 384-385 (2d Clr., 1964>, "the gist of the offense remains the 
agreement, and it is t' .refore essential to determine what kind of agreement 
or understanding existed as to each defendant". 

The proof at trial shewed that the conspiratorial agreement was at 
first directed only to rescindinr the June, 1967 bids, so that A.N.P. could 
secure the contract. It was later expanded to include obtaining mileage re¬ 
imbursement, the loan and the contract renewal. The objectives of tne con¬ 
spiracy had to be accomplished at the Departmental level in Washington through 
affirmative action by the appellant and Doherty, as Yasiello could rot obtain 
favorable action through his 34th Street contacts. Once the contract was 
rescinded, the conspiracy terminated, as there was no evidence establishing 
that the understanding between any of the parties was e;m>anded to include a 
further understanding that Brasco, or the others, would now take action at the 
lornl post office 1 vel — where the new bids would be approved — to assist 
. a.jinllo in -'aininr Post office business for his other companies. 

It must _)e recalled that M asiello had done business with the Post 
Office through various companies since 1956: that he had demonstrated ability 
to obtain leases at tho local level through his 34th Street connections; and 
that he only looked for a higher level contact when he learned in 1967 that 
in/ .avorable action to keep his post office business had to come from 
Washin gton, not from IJew York. (T 1127-1129) Before 1967, "asiello had 
obtained learns without help from 'Washington, even though he was not the lowest 
bidder onn could not supply all of the trucks called for in tho bid.’ f/ 

*J ^ or ' , he rot the l°f3 bid tlough he was third from the lowest bidder 

(T 1777-1731) and in 196m, taough he was third from the lowest and couM 
only supply 5 out of 25 trecks called for in the tv'd. 
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EXirinq his course of dealings with the Post Office prior to 1967 — and 
thereafter — "asiello bribed various officials at the 34th Street branch 

• • • • A / 

with intent to influence their official acts._ 

Thus ‘lasiello’s corrupt dealings with the post office were an 
on-roinc thin" — antedating his reefing with Frank Brasco in 1967, and 
continuing after the A.N.R. contract war. cancelled on !Iay 31, 1968. But 
there is no nroof in the record that Frank Brasco committed himself to whatever 
oorrupt dealings with the post office Masiello continued to have after the 
A.M.F. contract was cancelled, or that Uasiello ever sought to have Brasco 
do so. V7hile there v/as proof that Masiello did continue to have corrupt 
dealing after the cancellation, there is no evidence that this continued 
activity was contemnlated in the arreenent finally formulated between 
’lasiello <and Brasco. Hence any acts proved as to 'iasiello 1 s activities 
through his other companies, Banden and Tab, wre not overt acts in further¬ 
ance of that conspiracy, but proof of a second independent conspiracy with 
which Frank Brasco had no connection. As in U.S. v Siebricht, 59 F2d 976, 


(7d Clr. 1970); 

' In USA v. ‘Lasiello, et al., 69 Cr. 417, Docket No. 34769, rem'd. in 434 F2d 93/ 
n'f f’d. 44 9F2d TThTTSTTiirTT^m - ), a conspiracy and bribery case coverin'* 
the period from April 1965 - flay 1970, the Government proved that 
in "ay and November of 1966, ’lasiello paid liotel bills for Isidore 
Kihl, Superintendent of tlie Operations Unit; that in August, 1969, 

Masiello naid hotel bills for ’feisto and Albanese, suo^rvisors, adminis¬ 
trative assistant and head dispatcher; that in 1966, in the sprint of 
I960 and in Aurust of 1968, Masiello p;ave monev to Andrew Daly; also 
liquor in 1966, TV sets in 1968, and a 91,000. down payment on a car 
for Hi chad Oi ’Iasi — all because they were the men runninr the motor 
vehicles oneratinr unit at 34th St. (USA v. Masiello, Trial Transcript, 
pi 170-73). 
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)78 (2d Fir., H32), "we have proof of two conspiracies, under an indictment 
alleging a sin-le one and a conviction r or both when the first was barred bv 
tV statutes o r Imitations ... (and where) the question of the guilt of the 
defendants for- the first conspiracy could not be submitted to the jury when 
tV cause of action on tliat conspiracy was barred by the statute of limitations". 

'lira -| nited States y. Djssano , 257 F2d 712 (2d Cir., 1958); United States 
v Vina , 242 F2d 302 (2d Cir., 1957 ) 

From June 1967 to M ay 31, 1968, the Covemrent proved a nattem of 
activity wVrnhy the jury' could find that Uasiello sought out Brasco for help 
at the V part mental level in Washington to have the June, 1967 bids thrown out, 
so that ’’asiello could rebid through A.fI.R. and obtain the contract. (T 3158- 
3180). TV proof further showed that Vherty was able to use his position as a 
liaison officer in the Bureau of Facilities to accomplish this for w asiello. 

(See especially, ? 424-425). In February, 1968, when ’lasiello found he was 
losing money on the contract, he testified that once again, he sought out 
holierty and Brasco for assistance at the Departmental level in Washington on 
the mileage problem. (T 3187) Around this same time, ’’asiello needed financing 
for A.’I.?,, which he could not obtain in ’lew York, and he testified he turned 
to Vhercv arid Brasco for assistance in getting a loan (T 3189-93). Then 
followed the scheme with Weiner to obtain the loan ana a kickback, and in 
April, 1968, ’’asiello received a telegram from Weiner's coroany that the loan 
would V forthcoming. (T 1189-81). 

‘'asiello testified that in early May of 1968, satisfied that he had 
obtained the contract for A.fl.P,., expecting its renewal, and also expecting 
favorable resolution of the mileage nroblem, he gave 010,900. to Appellant's 
uncle, 'oseph Brasco. (7 1728-23) Around May 24, 1968, ’'asiello received 
notification that the A.fI.R. contract would be extended another ’/ear. (T 1206) 






On May 27, 1968, Doherty learned the A.N.R. contract wouldn't be renewed 
and comunicated this information to Brasco. (T 288) However, neither Doherty 
nor Brasco corrunicated this information to Masiello. 

fiasiello testified he only learned of the Government's decision on Friday, 
flay 31, 1968, when two postal inspectors delivered the written notice to him 
at th? A.fJ.R. office. (T 1216) Masiello said he called Joseph Brasco a few 
days later and asked him to find out why the contract was cancelled. (T 1219) 

Joe Brasco did not know anything about this and never called him 
bad-:. CT 1758-5°) Masiello learned the reason for the decision from 
Andrew Daly and Isidore Kihl (officials at the 34th St. Post Office in Mew 
York) (T 1218) After receiving notice, Masiello never called or saw Frank 
Rrnseo a^ain ( r 1243). , 

On May 28, 1969 — four days before Masiello learned that the contract 
was not 'o be renewed and before Masiello had any reason to attemnt t 0 find out wha<-, 
if anythin;-*,, he could do to continue his work at the post office — Doherty 
testified he r>ot with Brasco to see what could be done about the situation. 

(5 291) Dohertv said he told Brasco he would not take any further ac ‘.on 
through his contacts at the Bureau of Facilities — the arency that had 
rescinded the 1967 bids — and suepested that appellant see the General Counsel 
or Postmaster eneral. (T 291, ?92-93) Accordin' 1 to Dohertv, Brasco asked 
whether an independent company, rot connected to A.fJ.R., could take over the 
contract, and Doherty expressed the opinion that this mirht be possible. 

(T 292) • round this sane time, Weiner learned that the A.fJ.R. contract was to 

be terminated, and called Doherty and Brasco, tollin' 1 them he was upset, as 
the contract was essential to the loan. (T 1369-70) According to Weiner, they 
told him not to worry about the loan, as they vaere vorkinr on '•ettinp, the 







contract award through another company. (T 1369-70) 

Timothy 'lay, General Oounsel to tie Post Office in 1968, testified 
that on May 30 and ’'ay 31, 1968 — again before ’'asiello knew that the A.N.R. 
contract was terminated — Brasco called him to complain about the termination, 
xiy testi. ied t at when Brasco was informed the termination was because of 
'lasiello's c-iminal lackeround, Brasco told him he was concerned that if the 
contract was tormina ted that A.N.R. would be unable to pay loans that innocent 
investors had made to the conpany. (T 632-633) Brasco also asked whether 
t!e contract co>ild he transferred to other parties if they obtained ownership 
of tie A.N.R. trucks, and May said that i^ this were done, the new owners would 
to risible bidders. (T G34)_/ This information was never imparted to Masiello. 

:^.]as Moblcs testified that he spoke to Prank Brasco on June 11, 
rjF,B ' His mtrnor l / of the conversation was patchy and he only recalled that 
Brasco wanted to see the Postmaster General concemine various matters, including 
A “ C. 2914) Nobles recalled telline Brasco chat the matter of the A.N.R. 

contract was settled and irrevocable and if he needed to discuss it further, he 
3hould sce tho rhief of the Bureau of Facilities. (T 2915) About a week before 

th-' » ” ohlos har] " on ° to Brasco’s office with Howard Cook and had told him at that time 
’ li.w 'he '’oris!on mo terminate was final and would nbt be changed (t 2916)’ Nobles 

later wrote a mnno to t'ie Postmaster Ceneral stating that it was alright to see 
Brasco, a-, "the congressman has an attitude that is not difficult and he seens to 
understand the iosition of the department..." (T 2921. He also stated in the 
memo that Rv'.sco -mderstood the Department's reluctance to rone--.- the A.N.R. contract 
and the congressman had not been pushing or. the natter. (T 1034-35) Brasco met 


_ Amor. Coffman testified that after the ’’av 31 cancellation May tcld him that 
"rascc asked whether the cancellation oould be withdrawn if the criminal 
elements were livorced from the contractor's business. (T 2999) "bhertv 
also testifier! t l iat Brasco asked ’lay whether another conpany, without the 
criminal element, could take over the contract. (T 559, 564) 





with the Postnas ter General on June 13, 1968. (T 2938) 

Howard Cook, congressional liaison officer with the Bureau of 
Facilities, testified that sometime after April, 1968, Brasco asked him 
to check into the cancellation of a trucking contract with the post office. 

(T 2953) Cook later stopped by Brasco's office and told Brasco that the 
contract had been cancelled because of the notoriety of the management. 

(T 2954) Nobles was probably with him at that time. (T 2956) A week or two later, 
Brasco asked Cook whether the Department would reconsider if the management 
of fie company was changed — that it was Brasco's understanding that the 
management was prepared to step aside in favor of a former black F.8.I. 
agent. (T 2955) Cook said he vould report that information back to the 
Department for further consideration. (T 2955) Cook did not pet back to 
Brasco with respect to this and never conrnunicated with Brasco again on the 
natter. (T 2955-56). 

The nmol taken most favorably to the Government, established that 
Brasco' - actions — between ’lay 27, when he learned the A.N.R. contract was 
cancelled and mid-June when he spoke to Cook and tire Postmaster General about 
A.h'.R. — './ere directed to determining whether the cancellation was final and 
irrevocable and whether the Department would reconsider the cancellation and 
nomi-t the contract to be transferred to another management group, free of any 
criminal element. Brasco learned from all sources that the decision to cancel 
was final. Brasco had received some indication from '*ay that the Bureau of 
Facilities night consider permitting another group, free of the criminal 
element, to take over the oontract. But '/hen Brasco made this same proposal 
to Coo), tho now Congressional liaison man with that bureau, and asked him to 
sec if the Bureau would reconsider thp cancellation if new management were 
substituted, Cook never rot back to him. 




Tn ordo^ for Brasco to do anythin'- further for "asiello after the 
"ay 31 cancellation,*it was essential to have Cook's aid. Both Sullivan and 
Dohortv — who were the congressional liaison men with thr Bureau of 
Facilities Brisco called upon throughout 1967 and early 1968 for assistance 
with A. J.P..'s problems and w!o were able to render the needed assistance — 
were out of the Department. Cook had replaced Sullivan in April of l^CR 
(T ?9 r >l and Doherty resigned from Government service on June 15, 1968. 

(T 796) 

./hen Cook showed no interest in convincing the bureau to salvage 
the contract for A.'l.R. through Brasco's proposal to substitute new, untainted 
management for the criminal element, Brasoo was unableto do anythinp further 
for ‘lasiello. 

’breover, there was no evidence that M asiello requested Brasco to 
moke th<> inquiries about rescinding the A.'l.R. cancellation or transferrins 
the R. contract to another oonpany with independent nanacement. Tliere 
’•'as also no evidence t iat iasiello v/as ever told or found out that Brasco spoke 
to M ay, Cook and the Postmaster Ceneral on A.M.R.'s behalf. 

The Covemment had not charged any of the criminal acts oonmitted 
between 1967 and June 11, 1968 as substantive crimes, with cood reason: they 
’-.'ere all time harred, as the indictment was not returned until October 23, 

1973. Tn order for tie sinqle consoiracy count charged in the indictment to 
survive the statute, it was essential for the Covemment to maintain, and 
nrove, t/mt t v ie conspiracy' did not terminate in early June — when Brasco 
learimvi that decision to cancel the A.N.R. contract was irrevocable and that 
Coo! would not help convince t>ie Bureau of Facilities to transfer the contract 

V witnesses repeatedly used the word "cancelled” although the contract was 
never cancelled. It was not renewed. 



to another management proup free of the criminal element. The Government 
had to establish that the conspiracy did not terminate with the A.N.P. 
cancellation, but that after the cancellation occurred, Nasiello and Brasco 
not.’ arreed, eynlicitly or implicitly, to act in concert to obtain new Post 
Office contracts for other trucking companies owned by Masiello. 

The Oovemment did establish that a new bid solicitation was put 
out by the 34th Street Post Office in New York City on June 7, 1068, and 
that "nsiello put in a bid through p anden Trucking Corporation on June 24, 

1968. (T 1229-30) At the bid opening on June 27, 1968, Panden came out the 
lowest bidder. (T 1230-31) 

However, ’’asiello's cwn testimony as to his activities after ’*ay 
31, 1968, established that he never apain looked to Brasco or his uncl» for 
anv assistance after the A.N.R. cancellation. It further establishes that 
Nasiello obtained the June 24 bid for Panden, not through Brasco's help or 
r>ven with Brasco's knowledge — but throurh an entirely new, different and 
independent conspiracy with his old cronies in the !btor Vehicles Operations 
’’nit of the 34th Street branch. 

Hasiello never attempted to pet the A.N.P,. contract cancellation 
rescinded bv substituting a new A.N.P. management and divorcing himself from 
fV trucking business — i.e. by follcwinp the suppestion Brasco made to Cook 
and. ’lav. Instead, he obtained the bid for Panden bv bribing the ’totor Vehicles 
Operations Unit to overlook the fact that Randen was usinp A.N.P. trucks with 
tV A.N.P. name barely painted over. Shis was the self-same conspiracy which 
tV Coverm.ent nroved in 1970 in United States of America v. ’iisiello, et al., 






supra . ' 

^ onlv communication bef.^en ’’asiello and Joe Brasco durinr this 
ooriod was one phono call, • asiello admitted he made the call after the June 
?7 bids wore opened, after he knew Panden had won the bid, arid after he had 
h-ily and Kihl to cover up the Panden - A.N.R. connection. (T 1818) Posiello 
himsel. stated that the call was not a request for heln: 

0. There was nothlnr left for I!r. iJoseph Brasco to 
do, was there? A: That's ripht. 

Q. In other words, you didn't call him up for any 
help? You just called him up to let him know 
what was happening? A. That is riqht." (T 1818) 


"’V Hovemment' s own proof established that "asitllo rot back into 
ta- ■-•'i11. trcet post office tliroufdi his Panden bid without asking Joe Brasco 
or frank Brasco for any assistance; without either of them kmowinr what he was 


loin, in J'ino of 196 j, and without either of them taking any action to influence 

the June 77 award. ’’asiello won the bid by oonspirinr — not with the Brascos_ 

but with a different set of (government officials — at the local, not the 


^partmental level — to overlook the obvious connection between A.M.P. and 


T n order for panden tobe in a position to win the bid, the M 3 tor Vehicles 
Operations Unit, of which Kihl was in charge, had to recommend that t v e 
bidder was qualified. The unit had to insoect the ecaipnent before makin^ 
such a rccormendation (J'asiello trial record np 280-281). Kihl and the 
others wore bribed to overlook, the obvious connection between Panden and 
A.TI.B. and to recommend to Levitt, the official who approved the ^anden 
hid (pp. 279-81) that Panden was qualified. Ibreover, Kihl was the officer 
of Botnar Moldin'* Corp., one of :iasiello's corporations, which held stock in the 
Park Avenue rarose. (T 1285-86). This pave Kihl yet anotlier reason to cover 
up tr'r Randen-A.H.R, connection. 
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o t fu>> oojjg^obgj* uot oouggiaituJ t/^oaojAGa * v iitp coutugcta• * *„ (.1 J 3 Ai) 
irjMf oacu jo 1 ol’jA ;vgA to gixguuG j jogu .ionj- pG I( a^^rcf ja ou tp>; Agjno 
;u-uu.. co t!>^ cootgot gr.gtqsq to ot^ot coGugursa’ guq .jsnwL tojq ptu 
onjcjjjd,* uo.gujrut. tpu VMT joau- U J3AU) ututxouoq tpcA 

,,u. ( ou j-o-xuuxuv. ot qouc >jg joguuGi; tp& V*< 4 *J* coatugct P 91 * P 06 ^ 

, \gti'->l fG2£i:_TO<- pv, aoo>:ii to bLgaoo ru tfjapruu.cou pA bpou* gt tpo 
# .jjr«.Ijo- K rpi oouabrugcA to opt‘Jiu tpo qmjG $\* prq lot jax^a* 

...rt, ju.juu f tJt n-Tcp 1|0 not spaa *pc* ytsraco pvq auA uojg tu t;« 

,v,j ± t . . op- ufA apron gvonut to ntfs abocnjytiou gpont A'gaiGjjo.g cpgucoa ipu 
jo«iu ^ou VM*. * 'Juq fo oou{xuj tP^t Tt ^ aa 9 P G9C ^ js«si>; guc; t^o oouAGuagtT olJ2 
py>] r.z t pxa ;_oujgu gaaocxgtGa atfa g -l nix, Mjeettuu *ixtp £° T -*pssp £po 

oouabn/jcA to o, t*™ *po v*P*b‘ ocmtx/gct tcuarugtGq *po ouja coutgct yv&co 
moAo.; ouja tioo pyujGq gets sra to yuoaef.- it GatgprT 2 P G8 ^P ,J ^ <J ^ GL 

lpo twatr-ou^ P“ ciorJou guq jopuJ-tA cou t xi^a tpo jOA*,uxu«ut 


A».utiTUo *juq u k> it P?2 omu* fiuxt^q yt^-foa a* b°^ITT* 2nax.y* 33c Ly; 9 -C 38 ? 

joruoq fc-utpoi. ftffP l.'sawio ;3 A 31* W ^ ..’^T G II«, a ^ 6L ’ 

<jaoL uuJbu( m 9«: jott OUJA nxtp .wvxji^a guq rtGXUGU lot L.uoo t tj-gt BLgaco aoubpow 
ou qu-jaoo j-otouu fpgt qgto gagu<\ txiJG p- UwoqGs .qugaoa, a gaaiatguc* tpo 

. r .!jrfjujaoo !.ou ;jojj g^tGL ;,gA 31 — tponup \k pjq uo psaxtaucA xu cgjjxuu 
^xugg xt GpAXOJia tpot ..gaxojio conjq bx.\o uo toatTaiouA tp^t P^ 

ix*ut ottT 00 *^ 


L 



ou 4,1/2 ajiub 2n«uo24rou* 

VLVJ GAOU 4p72 Loaa7J'7J74A .Asia U'OUG MU 6 L> 0 OO}C ^97JGq 40 bG4 pyc^. 40 3L92CO 

vv\ 

JCOOilllf o; 4pO-l* JGG J/ JpiJ) 

cjyruoq j>. pyq .".74,1 yissiico * ;>;cg/i2«~ 4po a402GC/i404. qjq 004 ,*>j /oag ,v ( GTUii.,2 
|i ulofcq ; V>P»6L 004 40 iuiU4 7 ou 04JIG4. >314:2 04, 4 PT 3 ouuagi-/ if .too ;.',gtug 4 . 

4P<.< u.ijnco , 'ftx>nuf* ou pra ; < 7/974 • ,puooAGT.* 4 j.« bu/aocn* 04 . ;<0 jar. pyq 

K! q 7 t 4 .rc;ij 4 10 iTuqcj^jf juq par. ; ,->1270770 ^ojq y4.J 200 40 4ojoo4 4 po jogu * ru 
.•«•*■: 404. 71 4044.94700 ou 4Pu 4*waou v q4. 4j;g go u^xgat 090007794700’ jjj ns 74 
l.'tA 3724 iuq t>'J4 pro jug co 4 JAu;.ag 47 GU aT4p qoo yi/jacu .,.Ti- 7 Uu 4 p 72 004.Toq 

14 4»u.*f p>. u>C9j}tA| 4PJ4 ;* 9 JT 6 JJo fcafiT^Tcq po UCAgo auov »> 40 jxgaco 944^4, 

v\ 


•J4,«4, 4 ,)<jj 4G:\jru. 40 jloa.. 4ps*4 ji>gacx) .nsra Jototug tv g ugh 04404*4 M74p 

40 Un on 4j o 7qq74;ou9j 449107.-3 uocbaayu\ 40 061.404*. nuqob 4^0 cou41.904 • jpna 

.vlnijv, ,<. iiL»p]>> 40 nac 4 >j 00041.904 40 -04 4,jg »J 7 jj 70 u qojjGX t 7 uyucru.. ja, uooqoq 

niqo!'.,:i«;o4>4 co.-i iuA 4 p 4 io/iujf 4 jjg jfiUi'J.i 04 L 307714703 7 u ; i y.*,J7L-.4oa~ 1 .ya/tjju 

v»\ 

fj». i 02497 coi; 4.904* L on oacu 7 t HLoaco corrjq 204 4pc 0024y-.guqttq 40 yu 
oi .,u2jg] jo,a jjop.174 40 ub4 yu tucjo!)gix;gu 4 couibguA 2/1^24741140 ; 404. v’.I’A* ou 
•3u.v4p.ui1 94 gjj' 74 sjJQfTj 4 P 94 puyaco jtyq uo oGoaou 40 0004 juik. goA 0*4044.1 
yj2ojM4oj.\ uo Ayjno to op497uru’o' 4pc jc mu 404. ,,9270770* 7 74 s oijoua 44.940 2 

211;0474/14700 o; coubjUjoa 404. vM'd" ou 4p>. >32497 00044.904 /vJiTjq j^j o^ 

.,pra 4024100 UM o24ypj72j;oa 4^194 ,io7Ub4. c]v»y4.jA 40jq j4.yacx) 4 P’j 4 9 

y .yn; 94404. 1 .nJG , j.ieo* ( w J 385 - 83 ) 

u. jiiooq yujnu 4 ;iya nua^ 9472490404 ^* ( w jjAS)”^ .'•iMT 1JOL uoao 4 . cbojcb 40 pugaco 

Vf^tiujnio 40 /,o7uo4.* pi/jacc anj/aGoiioiJ 4 jA 40 J., pju; 4 peA 4074 4 ^ jo-ju tu 4 po 
P4.9201 V p. roijq Okie, .n74P U72 077 GU 4 'juq 004 pyc r 40 p,o7Ub4.* (j, j j^r» * J 3 A 0 > * 

ouja r.'JA 40 .04 47U r /uc7Uii «ya a74P ^ ueqiiC 6 q joyu* pyaoq ou oojj94G4^i]* (j, j 3 ^ 3 —^r») 
JOjoG4> Lo 227^J .kiCj/iaG ,,9a7GJJO,2 7U4o4*.24 ./O/Ijq p9AG 40 pt q72CJ02Gtj 9Uq 4 po 
Tb ilT.JG* , \G7U«ib 4UJ(] P4.92CO 4JJ l J4 GAGU 9270.. 04PG4. OOuL)'JU762 * 4JIG J09L’ :'.'JS VO 
V0004-. JU.. 40 ;<( .7LK. b* 4po J090 .n93 9..9TU q7aCn32Gq JJA pTiii 9LKJ p4.93CO au^JovTUo 


- 8 ?- 


_(Uicjoj b.iLangup po pps pxq* (j. TS3?‘ 1338) 

^ j\,uqou u>.AtoL p>rq g coupuicp axpp ppe vpap 04 ^JC 6 * pnp -jgugja anbbjjoq 

_ uer u nod) 

^ JiixjGU M'TC uop g ucr.jA pomoq cooibyuA jxtp pyq pggl; ttj GxxapoucG pg^olg 


bux>x p;\<p ..•’jarcjjo yapcq gxoaco‘ qxuocp ja ox, ppxoriap pxa nucjo* po urarpG yuA 
0}«pgxiK>q ppo px | PiTJonbp pjjg oxioLpa ox hTJJJ* gp ‘T* juco gj-Tru 1 pjjgjjg xa uo 
po .op ox, j-.oi '' j toapjj coupx/jcp* jjjg couAooaypxou ocaxmoq g^f 6L AyxaGjjo pgq 
/: q't- jp rou jjxanp oxuqou yuq GAXqeucsq you*. cnuxonaxpA ypanp ;,yuqGu,a gpxjxpA 
VP pGjp* ppxu gai s gucg apuaoq ppgp ^1,0200 ,xjq acx*. (gjpoxp xuccLiGcp) 

Pjk, CpsJUGG M'jy ut j * (j, SdS) 

jupoupA j*jx , po pojq pr.j j x p;« coubguA conjq po pxoq po ;,vxegjjo ou v*»ri»** 
i ok.upo'icp ou ogppiu'. g ooupi,gcp nxpp ppo boap o^^xcg .'«ey l , , ~^ (1 

.:»uq.,u p q ,x.oU joUjgij “ guq apyp qiq x fpTUK 4**> cpgucoa ot ^guqGU poobxui, 

v\ 

l‘ n ' '>3‘ (.1 1330) vocouqxu;- po jopGLpA* BJ-gaco pojq pxu „-j coubguA ugiub s 

.;ju M |Mq ‘JjiuoyijA uoppgu ppe pxq yjo.u ppo j,tpp ypobGp boap oxxtcg ou 

I . , • .ojh'.iopA «ga oop ox ppG joawU.xjgup* }>gaxuo OGoxibJGq ou ^jug JVP,-" 

;ppuupA po>vp7XT ec l P° saa poyaco ju vuugbojxa acaJopT-o xu xnjA* 

\n : ajx,i — oi>. xu qrrjA* Jae«5* yiK i OLK ’ ou iPACufjPi, jj* J3G8* 

p.o, ooupoucp a. yuq — ns? ppgp uXasu k A jd^jo up.\ gy po p.io axiA6Lcyp xoua po 

PJ.'jp V,. .Ill'.o Coiqq uop 1)00/ 'q’G XXU'JUCXUu X OL ..V2TGJIO GAOU X t ‘J UO/^ COUlbgUA (POP 
:pi j ; uop uo po ,>gp xo L VM’ ‘J.tV £j k - U nx ^ yn °l I.ycTjTpxoa gui) jogipoq 
puo a>u. 'ix/.fGA qTt, uop pGix-xugpo ru q/ruo J jpgs' — apou ijuyaoo ag\ ppgp CPOK 
^a, oujA oppoL oAiqGUCo oxtGiiOc; ;>A ppo joaouxuoup po oap'j; jjap ppyp 
qauj apoi* ;*gt:)uP pojq pxu ppgp ppxa /uunjq p-G r-ix>aaxpjG* 

— , .\ ynpapipnpxuu g uo;. coiuuguA ou ppo coupx/jcp aga apop 

iua LKjpiou juiaco lha pgAG pgq X.OU agjAauxuo p;;g jogu — yu., pxa apgjjo o t p,* 

, oaxo jjo po Of pg;u boapgj pnaxuoaa nuqGU g u^« ccwuyu. k * xp xuapogq booAoa ppgp 


I 



smshm op rpe „jjqe op xupedirpA,, op bstixjgu (gx 50 * 

ujcur* rpc tfGM ^oi.)f boapuoapei. xu g XGppet po HyuqGU' aoucGqeq pygp xp Msra 
—v iu guA gagup‘ ou ocpopex. 33 * jae 8 ‘ PTAG Acgua po pye qgA gppGU pye rugxcp- 

«JJJ ^aaitiu pygp py&A qxq* 

yjAG oucqxp^q yoytupA.a psap xuouA xu pyc pgct. op pyx a buoop* pqmgagu» mg 
jgi. (..au.oi'jjjA* x 3Q3t?~3JQi3* If a^Gu-e yxi.yjA /jujxjcgja pygp guA Jnu<\ ao/ijq 
xu pyo -ouuxu>. guq uop/iuuGq pygp ygiuu g/vsuxuc Mxpy qnqLe jjjoui>aou* 

, - J tP CIj f-t* J fj^p °t fj*» AotfU* GXCfajp pOU OlX> - ^pAGiPpOU Jft * MJJoU jJG i-GUP 

MXpuGjyc.. ^uuaco buuAGq pygp ;ig nga nop xu y.gayxu^pou t uuu jcpopGU d nupxj 
l.i.ji.o' p;:>ip yo .•'.oa nop br«saGup xu /.\gaym’-pou ou*;*OAGuyGU jj* jjjucaiUy py&ao 
KippjpxA* goaxcpgup* guq pyG PGapxuouA op g ;*c.m ^op.^ ^pgpo ^nbuouG (jonup 
^P'jaco biOAoij* pyLonty yxa pGapxuouA* pyc poapxuouA op yxa gqunyv 
■j ..oopiuo Mipy jugacx> xu pyo ii opn'.xjg ysapgnugup ju . .gayxuupau*" (j, ^>39 A 
}jGCJiiao oik. op A (rxc; Lgqo guq buoqnocq g qxguA eupuA pou pyxa qgpo ayuMXu^ 
jOAoiiiuoup ooupeuqcq pjMp pyo oouAGuapiou occ/iuuoq ou pAGUpou * 


;jOAG.qop JJ>* 1389* poapxpx6q po pA joyt;upA* ' 

v\ 

p;ig Jouxoq uop yguucq pA ppo apgpnpG Mga g couAcuagpxou nxpy -jugaoo ou 
Py ,J P Pi*- couabxjgcA* gp jogap ga p 6 pMG 6 U ..yaxojjo guq juguco* coupTunoq jupo 
jjv pxuuj L)Pgog op GAxqcuco buoqncoq yA pyo joaoujugup po buoAG 

a* yrnTygrEp* 333 Lo 1 * 333' 33? ( 5 q c t L . » j 5t 3)» — 

**\ 

gaaxjp juoboo guA t nup>J6U «rpy VM’K* j, 5d j* 333-33) ipuxpcq apgpea 

l_oUA.i, a)uabi ..ypouo aruco .pyuopA ;/jq pojq yugac» ru ;,gA pygp ye ;-KWijq uop 

oolpxiu oy]ocp u ugpyGU py*xu ,,Pfc>iG couAop«jgpxou pGp.iGcu coujuxugpoua,,_ou 

uopyjuu po ayor. ppjp (1 pyc cjccjgugpxou (Mga) gu gcp xu {.njupyeugucG op pyc 
Uiuq’ou gaaxap juco po ipjuqou ou guA qGaxi/G po qo ao* x u ayoup* pyGU 6 xa 
•j ooupugop pou jyuqsui ou p^gp * xp yo ygq* pygp jopGupy\ ygq guA gpxjxpA po 
xudnxuxoa oouggujxu- yyuqou ou pc pgyo guA gcpxou ou yxa ;>Gygjp xu liGppxuo 
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((k. couj. ruxcA* j.-nt nr^pcpjGn tpxa pu^oLs xt ueatoq* (j, J83e) 

o t tpo couabxijgcA guq naGq jouiriL xucxquuta oaui* 904:2 couuectcq «xtp 

Jj)G ^OA.,»cruvll4 psiq TUJXJ-JJTA CpjJ-uGq fp9t tj« 06UJTO, pXqqXUu2 .-VSXjG D91*t 

v\ ■ 


ooUAoueutxou* juatugq* pu uuutxouuq fjiG V*M*K* P?<3* «pxcp P® pgq bjguueq to ura^e 

/•>uJJ ,5i* tpUOiUp pj..' pXq OU w Vii* pG qis UOt UfcUtXOU pGUJlTL fO JOG 0JJ92OO XU tpX2 
to .<4 , jc.v iutc 002^97 pnaxueaa tptonup jugaxuw pro txrrq-.a 4:0 jjcnjnx, 92 

ol v*;!*:-;’ j/ouboAiiL* magu tponJp ,,gaioj jo,a tea-txucuA spcwa tpgt pu rutuuquq 
.rjTi.] JC ti«i jKi C 9 JJGq qOG yU 92 CO tO 92 f- fOU pGjb 7 U uGttXUU tpG pXq 40L 

p.yaxu. *Juyxu (l * (j, J5i*8) ya axt:p tpo 'jnjA cgjj* tpouu is uo tGatxuouA t uoLi 
t:» pea „inat (.0 jut pxu put** 4:1794: j aga uoxul to pxq ou „VD 9uq V'U’H' 
.\xarujjo tu2.tx4.7Gq tP'J£ ixxetpju ru ;joas;. pe^’ pu C 9 jjuq qou yugaco 
pi2 wnu owj 102* (1 J8JA-J80U) 

pu>|2 ; A t 'iT.i ■•, ,igq oAUL i*iyqu .'\puij pu auu tpo pxqa ^lol: tpu ix>2t 044x0s tP** 

«Ot t>x. , I •* K, psq to 9 quxt tP->'t JX» ASqG -OLto ->C’Ju A JG 92 XJL pi 3 tJ*X>Cpa tO 
(„, lyjJ-Jj)* v]fjwn-p ;.-9T2 ujjo qxjcjgxuuq guA xutsut to ugpu siiui juuuu, 
iL v.04 tj*’ pT<; t}tup tfioqapA.a oa 1 xuqebuuquut s 44014:3 * 

9»»q JAM tpu u,.:.t pxPpuaf• (j, J80C) 

prq ipuwi.p -Ju>j 9 coubguA uuucq j,Vb* LWpxu- vM'd* 1 '.* pxLpsat pxqqGi- 

rrr -•jjo oicvu to ipJoqajtA vwq tojq pxu .vaxujjo i\<ss uoxuP to 

ti-»o.^2 to 1J0U.2 l j 1 jUX]sy\ oonjq i-.xu t,*»* .iOfteup 6 i- pxq* (j. J 52 o) ^ 

)Xi noj-pov, ont ‘XIf 9LJ-nji.UlJGUt «XtJ7 pUl*t JGUXIL l\»92XUt* 1 to SflbbjA 

(_ J5 jy) ,;u . .’jq ^ Uo 04 4014 to C 9 JJ LUJup Oi. qcte jugaco pou pujb* juatugq 
..M 2 U J ]0 ] 91 UG-; O t tpo J 9 UIJGU C 9 UCU J JUtXOU XU ^CtOpoL* J JC 8 * 
to UU-OUt^L tpo ixwt 0447CU tpl-OA^p 'JUOtpGL GOUU9UA* 

tp-ff 0U92&J p'iq uo 0uuuv.c4.10u 9t 9JJ MXtp tpG acpcuG ,,*joj c7 to .nsa tpeu GubjoAruU 
9 ) OI If pi^ UT-OJ ‘JCtXAI t XG2 ‘jptGU t.->--' D 9 U|UU JU 926 «93 09UC6J JUq* Xt UU 3 AU 2 

//jiuu t'.’xa couAt,u29txou xa bnt totetpi.^ ijaaiGjjo^ tGatxuouA 


’l. 
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4^ 34*41140* 

jjjjc wja 4yy oujA byyae 4pG gjjtoUGq oouabrugcA Myxcy aru-AiAcq 
4c r jag njqGbGU;;GU 4 u.*JuyuGUGU4 guq cou4Uoj„* (iuqxc4u«U4 8(C))* 
cjoua .jj/tou qoyu \y ;.'JaX6jjo* yn4 nyxcy nonjq gbLxiyu 40 ^034 j^xcg 

jiixco .r.’jjnciif j_ol or you coLDoi/jf roua mu icy mguc tv $_gc4 cou40ojjg>; pA co- 
jaaia^o j co-c jiubn/ifOL qoyu y ;,'ysx6jjo xu opfgruiui. runc>. jcyaea «ipy xy. b ozi 
-i* .i/jua■ yu^ toaeby yugaoo couuibrjA guq ^gnqnjeupjA gixguu’Gc; 40 yaaxa4 *uq 
■4.1:1.. i J jbca* . qty jaxjMjuq'uG o\_ 4ys v’lrb'* cyucGjjypjou* 1( pyc qe(.cuqgu*a‘ 

iu ruqJC4.. *-up' 4 ,jg joagujucu 4 cyyi,U6q pygp pG&xuuxuti ou ou gyonp 
Gusiiln X.U*. 40 .,>G;ijlie ;-4 >gij jujqajcA couc xu jom yxq* 

•jf <rjj yy<ji4 ^gaicjjo,a bjyu 40 a«4 iib 4})u yxqa Mipy gioqajcA yuq jt.gao yxa 
•jj j^ypo.^GUi .'ya-ia 4yj4 y-gUjC pL«-co* jrye qoo uL*aoo* yjq uo jojar.juqLG 

.j».oj jivj 4 ji>u t yu ver id ^m^yfijjgucG *o^ ryt. ooujou oyJ«_.c4* .plgoagu* 4yxu 
(J. bJJ) .*><*» J-Jiu* nuqo;. ^ruJj^fru* aiiupg* x*. ia xuiboaaxpjG 40 atom 4>»xa 
mnjoi 'ju< *.y>.i. 01141x4 cyjjoq J.VU ‘-iuq /v*f qxq yoyGiqu. 4yiUf. 4 po cyyucoa ;igg6* 

► ^'j>:CO *ojq y;-j pyjp pyc yxucjGU fyxuJ qx ,u ,4 M014: uuq ..yajGjjo ygq b at tv piqa 

GU<.guo>cup xu usmJaAjAguxg* (1 S3CT-05) :pyGL 4 A apgpyq pygp *4 4jJo jnucyGou* 

„iy> ou t,k» j?4; 1 »ja yo «ga jygAiuu 40 P‘j)co yxa ^sutija ou y abogjcxu^ 
p;x. yt^oujoou o^ *,oag-,ul ]|ipy (j, 5jjj)* jugaco pca4T t Jtxj .-o ;»ga iu ,|«i 

jjioi-oaou poafT^xoq fyjf tjugaco tJo*' y** po ;;gm ^014 cf(*^ pxw ou 
I (ol jiiucy tv i. o jOfrojqy vuapgnLaup xu .paimi^ou* j* c* 508 " 3 U 0 ? ?88) 

I 

!>iy<.i4A fGaxxifoq pyj* ou yoAGujycu j t ’* J308* yu .jgp i>gu^ yLiaoo 
()Lt|co yjaxDuaa (yujiuy jGiyjrtu g^pG^. vl 1, ..«ikjgu coucgjjuxiou* 

Miya uop GAtiu y yijj qiacjoanu* ;paiGjjo,a .pAoi.,7 *,v acyc^o ^o ueAgiu D 02t 
^uyaco' pyyp 34. .iga uop ju yee iu t niq;yGU‘iucG i ju.w oouaojuyu> pycynaG 14 
4yo yruyoat 4yo 4yi>G6* J4 xa cjg>jl fjw cou^gu^ 04 4yo cgjj 40 qoG 
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i, I, i 1. 04}To* COli >0494 ] OU2 • 

..yaiojyo' 94404 ,,9A JI* JoE8* y Tq yuq 922724 Jiu tu oppyruTUo jg92G2 
!-u>;n..; ^14,’^ GA7tjt.ua, uu y u.f4iyj Ga^gpiispn/u 4 P '94 ^nyup giasco 3 oni&q 
j.jo . uq 7044*014 uujoaa 4 p--> joaoutljoU4 72 ypjo 40 co447 t A 4 j »4 74 cgu 

j. 1 .; pjj Toir.;* v7t ,5U -'94 tagja* 4 ,tg oj 2 g aiionjq pe ixjijyuqGq* nT 4 p q74GC47ou2 40 
*jk. .iAjriuq (.,'■>(■ 4PG conniirugcA LjjOau s yp 4 * 4*1 i-m ;> 9 VUsq 4 Pg apsrpnpo 04 

cuijatcptou .nap p6 u«ag 42 Gi; yuq ppo Tuqjcpusup qrauraafaq ou 

, .rji4 -- o/.poU qT4GC4J.\ 04 pA COUOTJ7CJ4TUo M74P iOt. j492Go* 

.9m.11 [;ifj :oo ;.) jag.; no 097^4* guq tu ;.p/cp ,; 927 gjjo ugagu japoq piiu (.0 ujg.A 
t’j i '4 o^j) oic ;jjb'; ri'£o pA , .-gaysjjo guq g qTt.tA'UGup cy2 -t 04 ^94904042' 
4 x,.jj;j 04 g UuW 'in , qj t 4GU5nj; oouabTuycA,. (hutpg.; ^494^2 a oTopurcyp 1 anling* 
■nrij p49200 Guqoq tu irrjo* yuq .,14a G:<b 747 UL J74G conjq U04 ,* ugatagi, pA 4^ 
,on juA J22724'juc'»" j.k- couabruycA i> 40 AGq pA ppG (JOAgujugup ,.<G4;wu .pTaGjjo 
ttpcu ,,*j. To j jc, 2 urn 4c.j4-.j0uA unOAca 4py4 pc uo joul .64 cyjjoq nnou 1349*200 
I.n'jU; ^49200 win aoiucjx*. 247JJ JUAOjAcq tu , yaTo j jo, 2 acpeurc:!* 14 y 
‘ju , ,’oAo..‘xu. jp 94 4Gopjc G440442 pA 4 ;jg joavLuusup 40 *>249, JJUp 4 P ^4 
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cguo yp p 9 L pou Gxguibje* qpu-JjGaaiuyu gugaco pA atlp/ig op pTa pocprc acpGijnjoa 

yuq TLXX>i*pgup joatucupa* ijgq j-ggu joap guq qcapuuAoq* (j, r»83* Jt* 88 ) I u ■CP U 

u.^iijiii . ouuAoUjypTaua* uggptu -3 auq bpauo cyjja* pyq yyao yjj pnp pgqbq 

^ouiAGL po ppc qo^uuqyup pA uOagujugup qr.ygA yuq ruycprcu • ^uojjGCprouc 

upu;aa<.a' yuq ppu ouo .' S ;o oarrjq cjGgLjA brrp pjjg jts tu jopbi-pA.a ucnpp nya joap 

GUi)*:.q LTbpp p;i<.Jjg guq pjjgu ^njjTAgu qiGq yuq uo;x>jA cgu gap pp-„* jjjna ppt. .jy}oL 

go/tujgj tu pja unui^jprou jopoupA pyjjceq po 2 n TTT AaiJ ' I x ’ ,v 4 JO J° cgao conjq ,>9 ag 

ai 1014 ;]A pgjolo qGpGuqyup,a TixyTcpuGUp’ ya ybpjA opaGUAuq pA qepyuao 

TUAs.af jqofoi-a ui'AoL auopG po ^njjTAgu yjpponup pra q*>ypjj qrq uop occitl nupTj \ 

2Gbpoup6t‘ J3A3‘ 

op ^njTTAyr Ta in.K)Gi J acx)ijGq 'A p,v. aolA pgcp fP^-t 7£ rtga /njqiaunpGfj ppyp uoagiajugup 
,^jg bLolnqTCG po ppo qGpGU;f9up,a cgao cynaoq ;*A 4 -j*> <TU9AyTj9pTjrpA 
..•gaTGjjo yuq jojtGopA 1 yuq i^TUGL* pyq qToq* 

loupguj' guq ltpxgj-j* *V° tu g boarprou po UopapG pjjg psapruouA op 

uya.i'P.G op pjieac ijguA ,Y.yua j.ga aipmsaaea ancp ga qrcpyoj ^.jjyjAyu 1 oyjbp 
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jTaijtou tu ^gapTUu'pou tu T3ea guq J3^o* ybbGjyjup nya rupGUATGwctj 

PP^- n*L’* v^^oii»GA,a oppicc TU yyjpnuou* yuq ppo qnaprcG >;byupiJGup o^r* Af T 1J ' J J 

yypjionup pjjg ajijOGcp lfjppgl op ppv> cgat yp nya TUAGap rligpctj pA 

ao ga po p^u/i jjtu jhg ppjocGaa op ji-i yuq g pg tl JA-Tyj 
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ii.' v:jT£A ro utcyjj Gxyct qytoa yuq oouAfouaytjoua -nu, . .< ;u rt jojfogu to 
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u.Ajoa ot tpouo Jt-^2* (j. 3335* 5 i*?c)7 x P fa 'f Uu CLOsa-bX-JUTuyfrou yu s tpixxrup 

o^iOM to JjClboOp PT2 O.COJ JuCtJOU gL’CJ tP^t Pf2 tfo2t IlOJUA .'V‘J2 pgafo^j nbou y 
o^ iaaCaX] jfoCfrou ,1‘tij cy.i2fov; pro to uo oaou qocrt^.ut2 snjq bpou. *Atcouj2 ru gu 
•JsaO to tjio Jmu\ 5353"555E')’ -P* J 0O^-^» asuraiJ aqaxiijoqoG.j tpyt PT a I JC r 
pjj j'jc> o^ u.cojjfoctrou ot oAfoUtu .V< c i J oocniAfoc; aouc at:-: yu-, 2 *aAgu .v.yo2 
u.. ju.ru.. pra touvruouA ou t}*; cpgLoou ru onbatrou* guq v TA rrrHXcyt6M 
uof u.u*oj;aju ui. utc-rjj oxyct qytoa ou an^afgucba ot couAboay^roo. . uu.GtjU-2 
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po ; loqt, jou po rtiga nugpjc ro abGCT^rcgjjA UGCgjj ppu Gxgcq p xug ou qg^o* 

OttrcTgja* UGi.guqrut. v*M*b‘ VJ^P^^P jP-yaao gqoJcxAjGqUGq ppgq pG alojCG 

Lccgjj guA GCUAGLaxfioua arqp ;fx-\guq qoojc ol qonLjga ;iopjca‘ uo boa^gj 
;.’xarojjo,a pgc> ..uo.Tuq* niaaco nga gjao nugpje qnuruu GJJoaa-G:<gL,rug^rou (.0 
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04 &OAGLUUUU4 40 GlOJOqo UUJA ai4~ 

'JJJCVUiq 40 40UJGU4 GUqjcaajA XU 4pC 4XJ°~ 
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,^-ug uugAgjjgpyc ju<; 4‘Jbe u5cx>u;xu-Ja 04 jp^uA.a a4 < y4Gu*JU4 gjjoUGqjA 
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cmxruu ojiujou ou pjiG ijoax*cu a• ] nxx^oq 1 33 ^ ,\’H‘ rtrtO (Jortd) 'Jb.cjA 

ju uagp* 'Jt-C o t ouo ao-cou-jbjpg^op pnxqa gjj* ,,p* pTc*.jCo 1 'jcv.aou ni pxa cou- 
uOaxX'j J jA •jJuGjiKjTCj'Jj to (.,tc qoLoUqgut ;-ocyiiSo o^ tpG qoctPJUG tpjt 
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tpt IipocG6qm. ^ol, tp» ojipuocgc qetGUcxuxuo 

■*jC< 3 (TJ^ Jl JUA O t tpo GAGUta OCCiTP PJJG PG JXypXJTtA 

,olj A- i/c*» 3ttj Lyi AJJ (</c* C*J* 

-<jaguxppu4: op qo^euac axtUGcc io x.-»>jxpg', ‘ 

J:’J L5 l 5 833' Tl LiPsasuf psc ojjoctiuu o v t, ^ 
oi_ f.vxi qgA 01 tpo ottuucfe 1 Coo ^sqccou a* i .* c * 
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Jocf • 2GC bo^Tfrou 01 yx»AOo» ja y£> jgj 533 

voA qe^Guac MXtuoac op AgjrrypjG gat^sucg xo 
831 * 853 (J3e?)r a/xcp g cjgxp uma gpx co x^ o 
qojgA xu yppoaf jog r igcpaou a* ,/jj* 3i?J L5-J 
xc ‘X bygrraxpjG cyyxu o* uPoJnqxcG ^uou fit. 
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Adi* AU5) OL 'J 3T Xfj; snjup ,ugu^ cygxp ,.>yaGvj 
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pA par Co ( j qno bpocoac cjgrp roxqGP ^po 
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rLijrxip ogbacrpA fpu xcoxceq ^:o ju- 
T{ jM.\ /Vo J J ;« OPG-'JPPoCf qGJ 9 A UVXA 

..^ ,0l, ^P I^PGJnqxco ra uoj: (.0 pc bieanmnq 

Ci Jt-.q mc L-.»oo 
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ijUiJiKjjCG ^ncp ‘XJ g joca ; :gA mjxugcc6C op GAjqGuco cg/iCGv, nuixGC6aa<?pA 

383 L5 l I t’J (TJ(?A) CoPf* qcuToq 3 g v , ,|*2* lOHit * arurjgpjA ruqrogiGq gotJiyj 
.x.oiJA., ol jTur^gpTouc* Lj.qc qp/n-c* tu a* iG^P^* 

jpxcxuo ;>A p;k. .o/iGuxlxjup,c qojgA’ Ipxa* ^pc conuc psjq* gomj^ occtip ippgc- 
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ix»c ;r|'jo gi/i>jn.gprj7(c\ oj. tTUP ^ g^uquiiup* Prop^c q/v, ppocGaa 
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i.uiu«:,!' .1.; cp*' t jan*. 04 r,<o scacnce 04 jrarcacyous nas SGoerprcajjA 

» 1 ..JiV t^A.> JjI^U 7 1 T qoja. i ti c JH t,ataoq y*4 4 t A» ijo^OUJu * U Tf u J j 


ii.* ^..,u.j2 ,cpya nbtA.jy jfc Go.ru* k. cjeaxjA cayycq jot* 

>.bj . , . , jrt. ^w] iuu Cuaj Jau.oq ]\\ CPU JCorttO/oUCoS JU 4,>o CUSv at 
,'R'. t r»> i’. ji junior, j 1.2 04 ora. sasco. 04 d...JTua; jirseru, auq ca- 
*•> ji,w t;>. .. ji T.'trAt- oonuc o* r ujj.*»n\' r.jrrcp nsu ; jioa-, ;... ca seacrico* 

, 1 ; ns. . ooi’4.‘jn*7u- ouja oou cous.jri.acA 00.rue‘ u,acuc2 au jccs’-uc 

ill.; i.L* f.l. ^‘jce CP‘JC J JUJiL’e'JVieiAS CUy.JG TJ UOC C/-,UaGj* TUJICj^oa 

vX)Uji IS* 

re cou.»j^ic o; j uou2i ytacA conuc oujA 1 a ouruti epac yuAoyAes au rucau-rpyo 
1 :, emu cpac CA jabao 04 cyuu biAilnqrctiq epe qepoujauc ru cpys cas6* pocaaso 

i.>:» ]i iu» ,.011. ; i.'-nic , A ruoxcn.'npjo .Oftousuoucaj /Mecca,’* D ax^icnjx-jA 
:m» om-j., it , at, tobtosouc-’ a ejaseye oxauiiyc 04 UuD.iqrco co c,o 

fV I It P t. T Ji-,.’'.J"vCj I 

iit*>^)c:Uw to obou pjooq-atos -j^arude 
t)*. , at. 04 Cpo iptuo Aoat. dt jCnt 1 ’ 72 
diC/Tac'oti .-^JotAj CA ..OAcunjbUC pace; pt\ 

. i*. /JAi. | o 4000 ns a pAbrcaj uxaLjujo o v a 
diUA.jn.'u u«.>C2 04 cousbruacA buosecncious • 
ptioacji.u *.;k> ayuoaqA ’.icuwsrAo auq .vyqe 
llC UAt4.S ATU”. MTtP qrj4'JAOt. aCC60u'C^ CO 

tj'ti.*.i.|i t, 1 '! jvu'j. yi/acA .juATwi' ^uiiuc scaceq: 

^uiiuc ]j.'j,oq epo -O.V.U.-..OUC ,2 actoLUC CO ^Aaqo cP’o SCaCHCu 04 jJwitacioUv 
4P ju JnrnuTayq a- ppircoq li^cos 1 i.*j* 3.jJ (T3?i) (■?’ c^oUbLC 


jn-TC 04 rc2 jourc*,, 
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'""venteen arsons from all walks of life who ha-1 known '"oo^'ssnan 
’ra-m for many years testified to his rood character and his rotation c or 


honest.'', 
that hic 


vor'ac’t” and truthfulness. The for.rressnan himself testified in detail 
contact with ’asiello and A.h’.P. came about as a result of a ccmlaint 


'asiello to ’lie rerandin- 


his treatment by the Post Office heoartirent and 


h 1 ", office merely enocessed the 
or’;cal As soon a 

*t;’ 'd l — ' ~ri baal 1 ack-round, 

» 

r>f >• r } / ♦-» O r *"* 1 ^ °^.7^1 O'/ 0< ? 


complaint, as nart of the routine work of his 
s he learned c rrr cost office officials aV>ut 
Prasco ordered a hands-off -olicv, and this wa 
s ( m 1071-1977, 2136). •’rasco a^niod ar.v 


i » ^ >»•' [» jr** i r »? 


whatever in a cor.seinacv to defraud the ^emirnt nr to obtain 


,JV ' rsona] c ™s for himself, a nosition he steadfastly adhered to even while 
’eh'- Sentence’. UOU) 


-ov-rment’s case on the other hand rested nr. the test iron'' o r 
t’,rvv. adnowledred criminals and liars, all of whom had been -ranter] bv the 
'ov.mr.vr, immunity, favors, and leniency, in return for their testimony accusing 
•oM.'mssryin Prasco. hobortv in fact stated that in Ms conversation with tN» 

Attorney's office, V was specifically told that t^ey wanted him to 
'"'"•iff ‘ ’ f'er—T*’ssman and he v;as riven Prasco*s name amon- others. ( m pus> 

"a" "d b>, in hi- testimony, stated that in his conversations with TVar. v Prasco 
n<-/er told him 0 f his involvement in criminal activities and in fact stated 
tvt ?y » resented himself to the f'on-ressman as a substantial businessman. (T 1139, 
1' r? » 1717, 1871) ’'asiello r urtber acknowledred that after maKr- his initial 
?r-u ; r*' tn th r ''on-mssmar's office he t^-reader called Toe ’io’r«re tv ^-henever. he 
, •.m’de- om nuestion. (T 1634-1636) ’tesiello also stated that he had never 
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arranged 'o~ anv monev to «o to -'rank Rrasco and never contained to the 
con-ressnan that ho ^ Vf? =mvone .010,000. (T 1726, 1738) The nunerous incon¬ 
sistencies in the testinonv n* the throe prosecution witnesses and the ludicrous 
natum of the rovemment’s case is hirhli«hted bv the fact that with r-soect to 

'h ' or! "*ven V» ’Vjsiello, ’'asiello soeciffcallv stated that he eave 

the f-nnev to Toe Rrasco in " av o' 1968 whiln nohertv stated that Sullivan -ave 
hiT His share o' *?,000. in 'lovember o' 1067. Wiener on the other hand could not 
oven state tho amount of the alleged bribe indicating he thought 020,000. - had 
been -:ve r . (" 1677-1683) The clain of a number o' alleged neetines involvinr 
’as-el In, Wmrtv and Winner with honn^essnan Rrasco is soecificallv challenged 
>,V th ° ’nafilitv o' t'r nrosecr.ition witnesses to state with acoiracv the surround- 
in"- O' toe nre-sises where the allied nr*»tin<»s \iere held and h.» the de'ense's 
snecific that no such neetin-s were or could have held. Asiello, 

r or ey.T^nle, was una>le to testifv as to distinct oHccts and painting in 
''oneress-an Rrasco's ' 'ash in-ton of'ice (" 1677-1670), and "tohertv when s+atinr 
that he O v se-vod •*rs. Rrasco's rain tines in the Rrasco's Rrookl’rn hor>e was 
sneci'-.callv routed bv the fact that the Rrascos had recentlv roved into that 
house and no such paintings had been hm" at the tine of the aliened rreetinr. 
r , lv,tVr - r '-~-° ct to the -eotinn at the Connressnan’s la- o"ice, several 
witnesses who occupied that o'fice stated that thev never observed such a neetin? 
or ^called e V o r s-eipe Joseph Wiener, a ran of 300 lhs. who could not he easilv 
forgotten. (7 104, 1°64, 2078, 2130) 

”ith respect to the alleged April 8th, 1968 neetinr, ^hertv was unable to 
n^a ,no an-' vouchers indicating a trio to Vow v 0 v* although it was established that 
h:-- 'ml nat ire caused bin to file vouchers 'or eovemrent reinbursenent o' 
ev--nscs even to the tune of a 50< taxi tin 'or a trip where he was on Personal 
nolitLc.ll business. (7 273, 481) Rrasco on the other hand stated that on April 

3th h'* -as in and out o' the o"ice and had net with Tefferson Hieh School students 
to discuss the death of f'artin lather ’fine, ,Tr. (7 29H6) 
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Oohortv also testified that in July of 1968 he had dismissed Randan 
with Rrasco at t v *e Annapolis neetinr and in his description of that neetinp ha 
stated that n anden had bean referred to as a new company, ^anden in fact as 
revealed >>y ''asiello on testifvinr was in operation for several '/ears, havinr 
'^r incorporated in 1°65. ’’’his discrenencv also brines sharrlv irto nuestion 
boVrtv’s credibility (t 298, 1250. 

rinallv hohcrtv's testimony that he net Rrasco at the Rotunda Restaurant 
on November 15, 1168 was specifically refuted by testimonial and documentary 
evidence. Judre Thompson stated that he returned to New York with Rrasco on 
‘'oye-i'^n 14th, l n 6B and both Rrasco and his secretary testified that the Conrress- 
nan i-mediately le r t thereafter with his family for Pennsylvania where V attended 
i convention, '’he airline ticket showinr Rrasco returned to Mew York and a brochure 
indicating Rrasco’s presence at the convention as a speaker firmly established the 
r alsitv of npher-fv's claim (T 2095-2100, 2127, 2130). 

In addition Postal officials who testified stated that Con pressman 
Rrasco never* contacted them rerardinr a renewal letter for A.N.R. (T 2113), and 
that no one suppested to them which decision to reach regardinp A.M.R. nor 

was an.v money riven to them. Tn fact the decision to invalidate the June 1967 
bid was based (iron a leoal opinion that the procedure had been invalid and all 
i p-riorc; vrre allowed to resubmit their bids. It was, in fact, established that 
the eventual diseualification of F.C. Maintenance (Lehiph) was entirely nroper 
-ise- the company failed to obtain the nroner ERA certification as competent to 
mrff<m ("' 170. 198, 644). 

* 1 'he "o’/emment thus after filinr a nine pare indictment failed to 
prove d-irinr the course o c a three week trial that Rrasco was ruiltv of any 
ille-al activity. Analysis of the evidence as indicated above demonstrates that 
the case against the Conrressnan was illusory not real. Even acceptinp Doherty's 
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testimony nnf* looks in vain for anv testimony of any apreenent on the nart o^ 
ryank Rrasco in v-jords or substance to enpape in anv bid rippinr or to accept 
anv money. 

Doherty's nosition in the post office was that of an executive 
assistant to the Assistant p ostoaster General in the bureau of Facilities. 

’!either de facto nor de i..tre did Doherty's role involve anv decision nakinp 
whatsoever conc^minr which firm did or did not pet postal contracts. He was 
strictly in liaison work and any nroblen on behalf of a *jov York Citv based 

corr>anv would have to be taken un with the appropriate decision nakers in the 

in 

Post Office Department. °rocurenent decision nakinp/the department occurred at 
several different levels, to wit, at a national level, a regional level, and a 
"rw.; York ''ktv level, and the key persons involved in the decision nakinp process 
over orocurenent included v tr. Brewer, Cahill, ,4 r. Ftrachan and Mr. p i’r>renzo 

If8, 842). neither Rrewer, Cahill, Straahan or DiLorenzo was naned in the 
a 

indictment as/defendant or co-consnirator , and none of these officials v/ho 
made the 1 °r,7 decisions which lead to A.N.P.'s pettin^ the contract in 1968 , 
testified to a sin-le impropriety or act of misbehavior on his part in the 
mpantinc o r the 1961 contract to A.N.R. On the contrar*, testironv and the 
exhibits reflect that the actions of the postal decision nakers were taken in 
the eeeular course of the ordinary activities of the Post Office Department 
r 417, 4??). 

"oreovor, even when the Panden bid was cancelled because the A.Y.P.- 
"anden eonnection had surfaced, the post office still continued to use ’lasiello's 
trucks in an entirely onen manner. In the letter of cancellation to Randen of 
October ??., Postmaster Strachan expressly states "we desire, however, to continue 
to him ’/our tractors on an emergency basis until an award is nade." (OX 24). 

"nd in December, when ’lasiello was leasinp his trucks to Remur Corn, which in 
turn had ootten the post office bid award, once apain, when the Remur trucks 
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v/ere involved in accidents, Strachan openly sent Masiello a corv of a 
letter to Benue regardiny damage to the trucks. Strachan's letter aeain 
openly acknowledpes that the post office was aware of ’ las ie lid's connection 
to Bermir leasing and that v asiello had a potential justifiable leral claim 
f or damares to the trucks (Pef. X A-l-2). 

farther the evidence in the record fails to show that Brasco had 
an” knowledge whatsoever of ’'asiello's criminal backyroimd. On its face, 
the thou.rht that ’’asiello would cone down to Washington and tell a thirty-three 
'rear old, preen freshman congressman that he was a member of the Cenovese 
family with a lon^ criminal record is oalpably ridiculous. Masiello, in 
f act, testified that he never told Brasco about his criminal backfpround hut 
instead portrayed himself as a resnectable businessman (T 1130, 1663, 1737, 1871). 

i!o doubt the government realized the absurdity of such a contention, 
and it tried to permeate the record with innuendos concerning newspaper articles 
and oubliclv disclosed investigations over the course of the 'rears that had 
involved w r. '‘asiello (T 202, 274, 631-632, 2627-2630). ‘’’he tact is, however, 

that them certainly would have been no reason for Con pressman Brasco to have 
read or heard of any article or report concerning Mr. ’iasiello, particularly 
one reported in the press back in 1950 or 1964, or thereabouts, and in anv event 
no reason r or ’’r. Brasco in 1967 to have related what mieht have been said 
or s°en '’ears earlier to a successful trucker who came to his office '/ears later. 
r "h^ r act is that several government aeencies, including the Post Office hr part- 
ment, had dealt with 'V. ’Iasiello and with his companies for '/ears. ,J e had 
been doine work for the D ost Office r )epartment in connection with Fast Coast 
' TV rucHnp Com. and Atlantic Coast T 'ruckine Corn, since 1959. !breover, durinp 
the interveninc years, he had taken perhaps a million dollars in loans from the 
Cmall Business Administration (T 1257, 1264-1267, 2333-2336). Presumably, the 




J 


officials of the SRA and the Post Of r ice Department in both New York and 
Washington, had themselves from time to time over the years read the 'few 
''orb O-iilv Jews, and had themselves kent in on their current events, 
vet clearly there is no more reason to believe that those nublic officials 
wore involved in a conspiracy concerning Masiello’s criminal record, anymore 
than Mr. Brasco was so involved. 

The government had to suoplenent the innuendos, and to do so 
V. 'bhertv presented, alonp with his other testimony, some veiled allusion to 
a supposed remark by Mr. Brasco that J!r. Doherty had better watch himsel* i n 
his dealings with Mr. "asiello and his associates, because they were pretty 
roueh characters (T 2f,4). When all is said and done, however, a retrosnective 
viewing of the record makes it perfectly clear that Congressman Brasco knew 
nothin^ of ^asiello’s criminal oast. 

flirt hemore, in contemn 1 at ion of law, A.N.R. Truck leasing Com. 
v/as a senarate leeal entity from John "’asiello. It was perfectly nroner for 
f'n r irri to do business with the ^ovemner.t in terms of its corporate status. 

T t does not constitute a crime for individuals to create and employ business 
nmities in a self-serving way, where no fraud is involved. In the case at 
!ar while claiming that the povemnent was defrauded the evidence as outlined 
by the rovemment witnesses shared tliat A.fJ.R. had, in fact, lost money on the 
contracts and that A.N.R.'s service was in all respects satisfactory ( T 1185, 
l?7 r >, 1280, 1727). 

Th^rre anneared to have been no postal procurement re dilations for 
biddin" costal contracts which v arred the lettinr of contracts to corporations 
•with owners, nanapers, or "dummies", havin" criminal records. The bidding 
naiv>- work submitted by costal contract applicants did not even contain a 
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cateeorv where one oould state whether a co^anv ' s component members did or 
did not hav- criminal records, Mthoutfi a nrosoectivc contracted had to have 
"int»rritv", th-r** was no specific iter dealinr with crininal records as such. 

“'Tthoiieh the indictment states and is exmlieitlw nrenised unon 
tV assertion that the V>st Office Pepartment "cancelled" the contract with 
A.’I." 1 ., that is nlainlv false. The exhibits in evidence and the testimonv 
established conclusively that tV decision makers consciously withdraw their 
cancellation notice to A.?!.?,. before it was sent, and in lieu thereof substituted 
a non-renewal notice (C7 13 , T 6 54, 655). "hev feared — as the exhibits 
cle lr — tVt t’ ey would o-v> n themselves to a lawsuit i.f tVv cancelled t V 
'. contract, ’h^n a similar occurrence arose vrith ParyVn thev sued the 
Post cff-ice.'^ 

^corl evidence is also lacking that honorssmar. Vasco conspired 
ffir tV i-orooe- oavment or receint of money. M asiello 'ailed to testify to 
,nv understanding concern in- the payment of money to fbnermssnan Vasco. 

'' mr this apnea 1 it is to VanV J. Vasco's anree-v*nt, if an'', as manifested 
by tV record t> at we look to, and not to tV words and declarations of arr^e- 
ment o'" any otVr accused. Tn law, the "sons" are not tained by the "sins 
ok the fathers", let alone by the alleged sins of the uncles. '.Thatever under¬ 
standing "asiello may or may not have had with Joseph Vasco, we rely upon 
tv? lac 1 - o' record evidence, direct or circumstantial, concerning anv under¬ 
stand^- on Vank J. Prasco's part resnectinp monev. 


*/ 


fee ParvVn v John Ptrachan, 


file number 69 Civil 4213, S.P.N.Y. 
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'oreov-r, the lack of anv imputation of agreement on Congressman 
Prasco's nart concerninr monev in tV testimony o r Ttohertv, is devastating 
omhative on ’V. Brasco's nart. bohertv portrays himsei^ in his testimony as 
a confidant o r ’*r. Brasco's and as having been involved in meetings, nhone 
calls and ^renu^nt contacts with the conr^ssnan durinr the neriod of the aliened 
consniracv. Toherty>>»s in effect a sal^smn selling to others the imane o* 
his close association with. Connressmr. Brasco. When finally caught in the we*' 
of his own illegal acts he continued his recognized nattem by then attestin'- 
to >1]« the congressman himself, ^ven Hohertv's testimony, however, amounted 
to no more than a claim that a fellow nostal employee, one ,4 ichael Sullivan, 
sinoo deceased, cave him, hohertv, money and. said that it was from Joseph Prasco. 
fVisiello also testified to th- alleged payment of money to Jose n b Prasco, but 
a to ‘■A — J. PRASCO, the record is strikmclv bereft o* evidence o e an arr^ement 
o* his nwjt concerning the oa-rrnt o c monev. 

"^e -ovemm-nt knew full well that, that *act, unless it could be 
somehow oyercore, was the death knell o* its empty house of cards. Nor would 
r " c " nn prosecutorial rhetoric designed for a iur- conceTiinc "an eighteen-month 
sa. a n r comir'ion , fill the can. Without monev, the case remained that same 
st-rile eonsoi-acv that it had been evaluated to be hack in 1170 when ”enr>/ 
Peterson of th- Jemnrtnent o c Justice decided that the case apainst Congressman 
Brasco should >e abandoned without an indictment a p ter an inevostipation hv 
the Oaltinore United States Attornev's office (T 549: De^. y } * n ^import o^ 
sequestration "vntion). 

o trv to nine this bole in the case, the poverTr'ont introduced 
strawman evidence o r an alleged binder's fee, a claimed internal understandinr 
V^r-cen Frank J. Brasco, Joseph ». hohertv, and nohertv's c riend, Joseph Wiener, 
to he In Prasco raise some *undr, in the 0 f a finder's fee for him from 

J 'i—1 To s loan, Che claim was that the filler's fee was to be Won't secret 
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r TY>r ’Tasiello (T 1343-44). The prcble-s with the rovemnent's attest to 
plur the hole in its case was that even if Cnncressman Rrasco had been involved 
in a deal with Tohertv and Wiener to raise monev r or "asiello and spin off 
a 1 ns or s . ee or Rrasco in the process, that would not const"tuto a criminal 
arroement. A s dudre Vannella charred the jury* even a coner^ssnan can enrare 
in outside activities. .>ie )now of no rule forhiddmr the na'wnt of a finder's 
fee in connection with a nrivate financing arrangement. r VGn £* - uc v, a *j rr i or t g 
c en was to be v ^nt secret r ron Wasiello, at worst that nirht be thought of as 
victimizinr iasiello, but surel ,r neither the rovemnent nor fbe public. 

i>e f act is that the so-called internal conspirac’ was no part o f 
anv lentinate case arainst Prank .T. Rrasco that should have Von submitted 
to anv jury. It was manifestly never a part of the conspiracv case, 
f In ordinary custom and usape, find 0 ’' 1 'g fee are a customary part of 

business and commercial dealings, and although some people do not consider 
tho- to v Pristine, thev hardly constitute the basis of a criminal apmenent. 

T ' Tf? '"•’dnit t:vit • /hat this case against Ponrressnan Rrasco came dcrn to, however, 
■■ras the endeavor of the prosecution to use the consni^acv statute to ware a 
private revolution and carrv out a private apenria for social chance. Althourh 
^on-re-s nav hive the power to effect a revolution prospectivelv, appellant 
su mite that i f is intolerable c or a federal prosecutor to do so retroactively. 

Vo do so siv v-em after tho critical events, would ho ex post facto. 

Tn -; r' : ted s t ates v. Archer , 485 "2d 670 (2d rSy. 1073 ), this court held 
r edor.al jurisdiction had been improperly invoked in that there was an 
insufficient interstate Msis to confer federal jurisdiction. 'This court held, 
noro snecificaUv, that federal jurisdiction had beep manufactured. Vo submit 
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th,t Jurisdiction has likewise been nanufactured in the instant ease, onlv 
in a diffo^nt wav than was dealt with in the Amber case. Vi-in- the recorri 


as a wholo *nd accenting all reasonable debates as havin'* ^ resolved in 
fiv,^ of the eov-mnent, anmellant msmectfullv submits that the behavior 
ascribe.! to ronemssman Rrasco, sirnnly state'!, does not constitute a crime, 
b.rthe-nore, th^ -^rv. fact that the ver>x>se indictment was couched in tv 
customary lanruase and stvle of a consDiracv case, does not a conspiracy make. 

course 5 the tr* iurv had no wav o f knowing this. Rrasco claimed that there 
',’as one rootin'* between himself and basiello. -he wrT1Tnt claimed four 
reetinen. Pule ?a notions bv appellant wem defied, and the disputed questions 
of fact were knitted to the jury. One can hardlv blare the jury for con- 
C l. n-, as it o’viouslv did, that tbe verriict of ouiltv had to follow upon a 
f,.,a 1nrr that the facts were as the government aliened them, rather than as the 
de'nnse alle^d then-. Rut uhether them were four rretin-s or one -eetinr, 
doen not ornate a crime whemn misbehavior of anv sort is othomrise lackin'*. 

'on-msst-van Prasco disputes, disnuted, and attested N*fom the jury 
to ret,el tbe inferences offered against him by such testimony as tbe fact that 
’«ould not ta.ie an oath and "ivo testimony to the r .P.T. apents. -he Jur'.' 
anna rent Iv mooted tbe truth or accuracy of some at least of ”r. P ra sco’s 
testimony particularly in li<*ht o c the court’s charge, includin'* the rale 
-iven to the Iurv that the" could consider mentions of Prasco’s trial testimony 
es "consciousness of "-lilt" (A 38). However, even i* the ^, ir</ ^solved 
1 mvartant factual d*scutes in favor of the ^ovemment, this cannot effect the 

manufacture of criminal liability in the absence of some misbehavior on the part 
of tbe accused, 

Tt must be homo in mind that tbe case at bar involves a conviction for 
cr’minal conspiracy, a crime recornized as he inn so nebulous ar.H vanue as to have 
been described ’v Justice Jackson in Krulewitch v. United States . 336 i\S. 44a, 
as "almost d«f"inn definition." Tt is a crime which is extmne lv 


- 105 - 






difficult to defend arainst and Wfwre iuries will convict uoon the slightest 

evidence. J Tt has thus been aptly temed bv leeal scholars including the 

distinguished Judrc Teamed Hand as the "prosecutor's darlin*",^ and many, 

including several of our appellate courts, have viewed its application with 

caution and disfavor as nosine unique threats to individual freedon and hunan 
. ***/ 

13-hertv-Th« dangers to an innocent accused fron the utilization of the 

conspiracy theory by an overzealous prosecutor is no where -nore rraohiclv 
nortraved than in th« circumstances surroundinr tV case at bar. 

To prevail in a criminal prosecution it is fimlv established that 
the eovem-nt is required to prove the defendant's mailt W»vond a reasonable 
r '° ubt - ^•.•forv! y, United States , 375 F 2 d 332 (1967); United States v . 
•Johnson, 371 gq 0 ; "nited States v "c^naje , 301 *?d 880; "nited States 

V -— 3 '. ,r> ' ' lr> ‘ ^d the trial iudse "list mrant a directed verdict of 

accuittal i* thi- standard is not met. Hnitcd States v. "avlor . 464 F2d 240 
(2d r ir., 1072) Prom an examination of all the evidence in the case at bar 
it is cl— that the Government bailed to meet the mouimd standard of proof 

in ‘’ * r ' rGCOr1 d Frils to reveal anv misbehavior comizable in law 

’loon r 'on'-mssman Franco's >>ebalf. 


"r. Justice .Jackson's minion, 

**/ 

— dudee Teamed Hand in ’’arrisor 
34 hmoVlvr T,.R. 1, 195TT“~ 


Krulewitch v. ’T.ited Stat es.336 H.S. 440 . 
v. ’’nited States . 7 F 2 d 250, 2*3 ( 2 d Fir. lo? 5 ) 


***/ 


’ v - Jtates , 353 U.S. 391 (1057); Clarence hiro-i, The Story 

£ -■ n ~- h4 ^ 1 "34; Conference of Senior Circuit Judges as rep orted' 
m Annual "epert o f the Attorney General (1925), pp. 5 -p. 
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POINT IV 


1 TIE APPELLANT WAS DEPRIVED OF HIS SIXTH AMENDMENT 
RIGHT TO CONFRONT HIS ACCUSERS WHEN A PRINCIPAL 
GOVERNMENT WITNESS, GRANTED FULL IMMUNITY, WILFULLY 
AI© COtTIUMACICUSLY REFUSED TO COME INTO COURT AND 
TESTIFY FROM THE WITNESS STAND AND HIS PRIOR TESTI- 
MONY WAS READ INTO THE RECORD OVER DEFENSE OBJECTION . 

John Masiello, a principal government witness against appellant, refused 
to testify at the trial below, although he had been granted full immunity. Once 
Masiello declared hii elf in contempt, his testimony from the first trial was read 
into the record, over defense objection that Masiello was not an "unavailable" 
witness (T VJ 34 ). A motion for a new trial was made on this same ground, based 
on information obtained after verdict, from the July 22 and 26 proceedings wherein 
Masiello was sentenced for the contempt. 

The reason Masiello gave for the contempt was that he feared for his 
wife's health ware he to testify. She was an unstable woman, who had threatened 
suicide on a number of occasions, and who did not want him to take the stand. 

^ trial, Masiello had testified as a government witness, 

despite his wife's mental condition and her reluctance to have him testify. He 
tod demonstrated no reluctance to take the stand at that time, even though Mrs. 
Masiello actually attempted suicide on February 10 , one day before he was brought 
down on a writ ad testificandun, frcm Danbury Prison. Despite his wife's attenpt 
to kill herself, Mr. Masiello was in there - - a willing witness for the Government - 
- when the first trial began on February 19 th. 

Masiello's disregard for his wife's hysterical condition the first tine 
round i»ssibly stermed from tire fact that Masiello asked for - - and hopefully 
expected - - help frcm the Government in obtaining early release on parole in re¬ 
turn for his cooperation. (T 1622 , 1639 - 1641 ). 
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Masiello's seven year prison sentences on a conspiracy and bribery 
viction and a conviction for false statements to the draft board, originally 
osed with fixed minimum terms, had been changed to sentences under 18 U.S.C. 
tion 4208 (a) (2), where parole can be granted at any time in the discretion 
the Parole Board. As a result of his testimony at the first trial, the Govem- 
t granted him iimtunity frcm prosecution in this case and sent a letter to the 
ole Board on his behalf (T 1624). Masiello's attorney made application to the 
ole Board in March of 1974, based in part upon his cooperation with the Govem- 
it in the February trial (Oontempt Sent. Min. p.5). 

Additionally, Masiello pleaded guilty to extortion in the Eastern Dis¬ 
et in September of 1973, and received a concurrent sentence under Section 4208 
(2). On April 19, 1974, when Masiello was sentenced in the District of Gonnect- 
lt on another crime, he received a one year concurrent sentence, again under 
;tion 4208 (a) (2), with the court specifically authorizing Masiello's attorney 
tell the Parole Board it did not wish that sentence to interfere with Mr. Masi- 
Lo's parole possibilities (Contempt Sent. Min. p.6). 

Masiello was also able to set the limits on what he would and would not 
for the government to secure the consideration. He refused to cooperate in all 
ler cases where the government was eager to obtain information frcm him, and was 
le to limit his cooperation only to this case (T 1649, 1854). 

Having secured substantial benefits by testifying at the first trial, 

. Masiello then became a contumacious witness at the second. 

lie did not want to take the witness stand this time, out of his great 
ncem for his wife - - whom he attempted to divorce in 1970 by swearing falsely 
to a Nevada residence to give the court jurisdiction (T 1824), and whan he 
intinually two-timed, having had a long t:~e liaison with another weman, the 


- 108 - 









mother of his ten-year-old child, whom he continued to see as often as he saw 
his wife—/ Although Masiello had no compunction about taking the stand at the 
first trial, only nine days after his wife's suicide attarpt, his concern for 
Mrs. Masiello was so great four month's later that he refused to go on the wit¬ 
ness stand and face the second jury. 

The trial court and the Government accepted Masiello's excuse at 
face value, over defense objection that Masiello had gotten a "good deal" from 
the Government in return for his tes ony, and if he was aole to avoid testify¬ 
ing without being hurt, he "comes off well on both sides of the fence" as he 
could new tell 'his people" he was no longer a stool pigeon (T 1035-1036). 

The trial court ruled that Masiello's wilful refusal to testify 
rendered him an "unavailable" witness, relying upon Tenth Circuit cases to this 
effect (A 19-25). 

We submit that the Tenth Circuit cases embody a doctrine which is 
detrimental to the sound adninistration of justice and that this Court should 
refuse to adopt their holding.—/ 


V 


during Masiello's cooperation in this case, the United States Attorney's 
wif e° 6 3 >16 38)* ^ ^ V1Slt ^ mistress whenever he visited his 


** 


'/ 


Nor is the presence of a contempt exception in the Proposed Federal Rules 

t RUl ° 804 (a * (2) sufficient reason to embrace the exception. 

In Unlted states v. Cunningham , 446 F2d 194 (2d Cir. 1971), the Court 
specifically stated that the guide is not the Proposed Rules and refused 
to adopt a hearsay exception, which the rules permitted, but which the 
Court deemed unwise. Subsequently, the proposed rule in question was 
amended to conform to the Second Circuit position. See United States v. 
Allsup , 485 F2d 287 (8th Cir. 1973). - - 
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Wp be! ieve that no wi b ess who contumaciously refuses to testify 
slould be [remitted to control the course of a criminal trial and to determine 
that his own unjustified c riv jnie.ice in not taking the stand overrides and 
nullifies - - not only a defendant's Sixth Amendment right to confront his 
accusers - - but the well-established principle that "the public has a right 
to every man's evidence." Government Brief to the Supreme Court, p 8, United 

States v. Wilson, 73-1162.The net result of allowing the contunacious wit¬ 
ness to call the shots is to permit such a person to decide whether he is willing 
to face a jury with his accusations, or whether he wants the jury to have only 
the cold record of his prior accusations, given at the place and time he was 
willing to submit to cross-examination. We submit that the possibilities for 
manipulation of the criminal process by the unscrupulous witness are too great 
to permit the witness to set the rules and determine his cwn availability. 

If the Court rejects our argument and decides that a witness can 
be rendered "unavailable" by his wilful refusal to testify, we submit the only 
way to insure that the recalcitrant witness is not trifling with the Court is 
to confront him with and inpose severe enough sanctions to deter him from mak¬ 
ing himself unavailable whenever it suits his cwn purposes. Since this was not 
done belcw, the judgment must be reversed. 

A. The Tenth Circuit Cases Holding That the Contumacious Witness Renders Himself 
"Unavailable" by Reason of His Illegal Refusal to Testify^ are Pernicious and 
Siiould Not be Followed ___ 

At cannon law, a witness was unavailable only if he was dead or out 
V United States v. Wilson, 488 F2d 1231, Cert, gr., May 13, 1974, docket no. 73-11^7. 
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of thn iurisdiction, '-’it 1 ' no nmcnps available to carnal hi- 
r , 'vidor.cn, ''action 1494. ^ese aro onlv "conditions of necessity" 

( r t-H-roro, surra , Action 1401 r. 147) renderin- a witness unavailable which 
tho riin'v>r‘’ Court has nevor rnooenimd. 'attox v. ''nite-^ ‘'tates, 15*=, r.q. 

?17 (!P° r .) (v^itnoss do-vlV/: w aucn i v„ Stubbs , 499 »\S. ?pu (1977) (foreign 
nitiorni t-ovond tV iurisdintion o* tho court, with no statutory or ot^ r 
ryf-v-r to noonoi ift.-’pr’ -ip.cn)._£ Ip other situations, where witnesses coul^ 


not ’n called merely »ocausn of inconvenience, the Court has refused to hold 
th-’t they vrono nonetheless unavailable, Rarber v. Parc, 390 If.S. 719 

(' nr ‘'") and cases cited infra, n up, 


•7 




'"ordinal ill- n-.s oomancrtlv incapacitatin'* a witnnss is tho eouival«nt 
nr death C’T ‘-'-d °Mfes y. T ’n-hns , 411 C?d 4P1 (2d Cir. 19fo)), hut not 
fr,rcrnir/ HTness*. h.mitb v . tin5ted States, 195 T?d 7?r (4th Cir. l" 3 o) ; 
' 'eterron v. United Ctatns , 344 F7d 419 (5th Cir. 1%5). 'V'e th« incaoa- 
cit’7 is 6nTv terroorarv, tV» ^rn^nt must either see’-- in adioumment o c 
the tH*i or proceed, hut r omeo use o r nrior testimony. 

' r ^’ r ‘ -tu } ■’ s sit’iation is vrri limited. Co*. "nited Ctatn s v. Fd wards, 459 
^ .-'d 1 3 r / Tft’. ojp^ 107 ?), where the Court bn]d that a i-FTtnnss in mili'l-ar ’ 

sfn/im i r «manv was pot unavailable unde~ Stubbs, sinnn ho could w* 

’ rou.di- 'fld w’f in the Jurisdiction and that the cost n r doine so was no 
mason to do awav with the riaht to confront him at the trial in quest'on, 
er/ep though he testified and was cross-evanin Q d at do nrior trials. 


Tn this ease, when '-Joiner attempted to avoid arnoarine, the trial court 
issued on meet warrant and assigned a nostal inspector to -uard him 
throughout r>,o nirht to assure his attendance d->e next norrwne. (^ 1312-13) 
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In the one conparable situation to the case at bar, where a 
witness accused co-conspirators at the preliminary hearing (where he was fully 
cross-examined by defense counsel), but wilfully absented himself fran the trial 
by escaping from rather lax Government custody, the Supreme Court refused to 
hold that the witness was unavailable and reversed the conviction because his 
prior testimony had been read into the record. Motes v. United States , 158 U.S. 

458 (1900) 

Thus, the few situations in which a witness is deemed unavailable 
are those in which there is no real possibility that the witness has manipulated 
the situation in order to suit his own purposes.However, if an otherwise 
available witness can make himself unavailable merely by deciding not to testify, 
then manipulation of the law by the unscrupulous becomes a clear and present 
danger. 

Any witness who is part of a milieu where cooperation with the 
Government reputedly is punishable by death, can plan on giving testimony in a 
deposition or preliminary hearing to see what he can get for his cooperation, 
then restore himself to the good graces of his confreres in crime, by refusing 
to testify at the trial and taking a little extra time for conteirpt. A witness' 
fear of mob reprisals to himself or his family has been deemed a mitigating factor 

Granted that a witness may comnit suicide or uproot himself and go abroad 
only to escape testifying a second time, but the possibility of someone 
taking such drastic action is remote enough to be deemed theoretical. 

—*- Testimony given in a deposition can be introduced in a criminal trial if 

the witness later becomes unavailable. See United States v. Singleton, 

460 F2d 1148 (2d Cir. 1972) - 2 - 
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in contenyt sentencing. United States v. L evine , 283 F2d 272 (2d Cir. 1961} 
Consequently, any mob figure has built-in mitigation whenever he decides it is 
to his advantage to stop cooperating and start acting contumaciously. 

Additionally, the contempt sanctions available to bring the re¬ 
calcitrant witness into line are rather feeble. No matter how many times the 
witness wilfully refuses to answer questions, if he makes it known at the out¬ 
set that he will refuse to answer all questions, he is guilty of only one con- 
tertyt.- 7 Yates v. United States , 355 U.S. 66 (1957). Sunmary civil contanpt 
is the authorized means to coerce the witness into testifying. But, as the 
Government so forcefully argues in its brief to the Supreme Court in United 
S tates v. Wilson , siyra, this sanction for a wrongful refusal to testify during 
trial is "futile" where - - as here - - the reluctant witness is already incar¬ 
cerated. Government Brief, pp 15-16. And "even when a recalcitrant witness in 
a criminal trial is not already incarcerated, the civil contempt sanction is un¬ 
likely to provide a substantial incentive to obey the Court's order, since a 
criminal trial ... is ordinarily of relatively short duration." Ibid . 

Even when a criminal contempt sentence is imposed, it is subject 
to review by the Appellate Courts. We have found no case where such a sentence 
exceeded a year. Thus, while there is power to impose a contempt sentence of 
unlimited duration, the seasoned criminal knows that such power is never exercised 
Moreover, once lie is also aware that the Government will not be damaged by his 
contumacious refusal to testify, since his prior testimony can be read into the 

~ Masiello knew this as his attorney and the trial judge both stated that 
Masiello's several refusals to testify constituted only one offense for 
which there could be only one punishment (T 1178). 


I 
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record in lieu of his live testimony, then the possibility for manipulation 
by the unscrupulous witness becomes particularly acute. For, if the witness 
can avoid testifying without incurring the Government's displeasure, and in the 
expectations of relatively light punishment by the Court, then he is free to 
pick and choose his cwn forum and to give testimony only when it suits his own 
convenience. 

Given the real possibility for manipulation by the unscrupulous 
witness, the paucity of strong judicial sanctions available to compel the defiant 
witness to testify, as well as the na ural disinclination of prosecutors to ask 
for strong coercive measures against the recalcitrant witness, where his refusal 
to testify will not hurt the prosecution's case, due regard for the proper admin¬ 
istration of justice necessitates disapproval of the Tenth Circuit cases relied 
upon by the Court below. Instead, this Court should hold that a witness' wrong¬ 
ful and contumacious refusal to testify does not render that witness "unavailable" 
so that other testimony, which the witness chose to give on a prior occasion can 
be read into evidence. 

B. Even if a Witness can Become Unavailable Because of a Wilful Refusal to 
Testify, Masiello Should not be Deemed Unavailable in this Case Since the 
Prosecution and Court did not use all Means at Their Disposal to Compel 
His Testimony _ 

The Court allowed Masiello's defiance to continue for perhaps a week 
without taking any steps to demand that he testify. An extremely solicitous pros¬ 
ecutor was given several adjournments for the purpose of cajoling that witness, 
without any effort made by the Court to even confirm the accuracy of Masiello's 
representations about his wife, which the prosecutor was good enough to relate 
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to the Cburt, in the most sympathetic manner. 

It is significant that these adjournments gave rise to speculation 
m the press about Masiello's al_ >ged fearful reluctance to testify; and it was 
one of these articles that found its way to the sequestered jury (see Point I). 
Coincidentally, this was the very subject about which the jury was quite natur¬ 
ally speculating (See Point I - reference to Juror Chiang). 

Given the possibility for manipulation of the judicial process by 
the unscrupulous witness, the only way to insure that the recalcitrant witness 
is not trifling with the Court, is to confront him with and impose severe enough 
sanctions to deter him from making himself unavailable whenever it suits his 
own purposes. Just as a wi tness cannot be permitted "to pick and choose" the 
questions he will answer from the stand ( Yates v. United States , supra , 355 U.S. 
at 72), he should not be given the opportunity to pick and choose the time and 
Place and circumstances under which he is willing to give any testimony at all. 

'to paraphrase United States v. Bryan, 229 U.S. 323, 331 (1950), a direction to 
testify cannot lie treated as an invitation to a game of ha-e and hounds, in 
which the witness must testify only if cornered at the end of the chase. The 
contumacious witness must be made to realize that he cannot impede the judicial 
process at his whim and refrain from testifying in the hope that testimony he 

jayr. on a prior occasion will be sufficient to secure whatever consideration he 
desires from the prosecution. 

II the Cburt and prosecution do not use all means at their disposal 
to compel the witness to testify, then the witness should not be deemed unavailable 
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Pleau v. State, 38 N.W.2d 496 (Wise. 1949) This is the rule that is applied 
when a witness is outside the jurisdiction. A mere showing of unavailability 
is not enough: the prosecution has the burden of proving that it has utilized 
all means available for securing his attendance and despite such efforts, was 
unable to do so. Barber v. Page , supra , 390 U.S. at 723-726. In accord: 

Governor of Virgin Islands v. Aquino , 376 F2d 540 (3rd Cir. 1967); Holman v. 
Washington , 364 F2d 618 (5th Cir. 1966); United States v. Edwards , supra ; Gorum 
v. Craven , 465 F2d 443 (9th Cir. 1972); Wilson v. Bowie , 408 F2d 1105 (9th Cir. 
1969); Williams v. Maryland , 375 F. Supp. 745 (D. Md. 1974)—^ cf. Motes v. United 
> States , supra . In accord, United States v. Sinrleton / supra , 460 F2d at 1153 
( ? * Cir. 197?), where use of prior testimony was permitted upon a showing that 

the witness "was actually unavailable and the reason for this absence was not 
attributable to wilful or negligent governmental action or emission ..." 


— The Court reversed a conviction where prior testimony of a contumacious 
witness, who was not dealt with severely, was read into the record, hold¬ 
ing: 

"Where a witness for the state becomes hostile and refuses 
voluntarily to give testimony which he is capable of, it 
places a hardship on the prosecution. This, hewever, does 
not justify disregard of the rights of the defendant in 
order to overcome the state's difficulties. The trial 
court had the duty and the facilities to carpel [the witness] 
to testify." 

*11 In Williams , the prosecution was permitted to use prior testimony of a 
witness who had married and moved out of state, after detailing the steps 
it took to ascertain her whereabouts. Five years later a law student re¬ 
checked the same sources and located the witness without any difficulty. 
'Ihe court granted the writ,holding that the state failed to meet the 
burden of showing that prior testimony could be substituted for the live 
witness because she was unavailable. 
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'* ,Vr ’ t that: insufficient sanctions w«re brought a-ainst **as5ello 

to induce bin to testify at the trial below and that it was, therefore, error 

to hold that Vs wilful refusal to testify rendered hir unavailable. 

Tr. ov<->r' / * onset"/ involving a wron^ul refusal to testify durin- 

tri-’l — n'> c»nt t’-irj one — the hovem^ent h ns taVep. the position that: 

"...in the conto>rt of a criminal trial, it in tVs 
swift ''••motion for orininal conte*"ot (where t v « oenaltv 
ie made nrovisional and "the witness therefore hrxr*s\ 
chance of heart ~av lead to reduction* or even 
elimination of the nonaltv and nav, aocorlir-'l”, he 
•Otivat«d to provide the needed testimony") that is 
->ore liVelv to be effective in coercin^ obediepeo to 
t'- count’s orders than the traditional coercive 
sanction of civil contempt." dovemment nrie^ p IS 
''nited Ptates v . ''bison , supra . 

hennite it- otherwise unwaiverinc oosition on the prooe- mean- for 
rv .oi,/• feritinonv 4 Vo t ~ the recalcitrant witness, the hovernrent did not a^ v the 
trial court to resort to the effective sanctions in this case __ w « n though ' 
lefense orrinr.nl ur-ed the court to inform "asiello he would ho subject to severe 
penalties should V refuse to testify (T 73j. Indeed, when "asiello's reluctance 
•an r irst disclosed^ the Prosecutor ”as tins-ire whether he would even crr-pel his 

tent Lnonv. (. 7R )_^ Instead, the ''o';am r ’< 5 nt accuiesed in th rt trial court's 

lee?nion, Wst to cite asiello for civil contempt, and then to innose the 
aririral sanction onlv after the trial was completed — measures which it argues 
•r ' -'ilson do no* provide "the host chance of overcoming the witness' recalcitrance." 
lovemr ept p ric r , p 15. 


V 


'■on "n : *ed "taten v . ’.’ilson, sunra, and i Yu ted States v. ‘ birra. 4 R? r ?d 11% 
c ? a i*rrr;- --—- 


l • • • v> v t" ,r! r otten irmnitv an' 1 T sunnose that means there ngv come a tire 
”'en T ocuid corrnel bin to testify. T don't hnow whether t an soincr to do 
that..." (t 781). 
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Although the Court did inform Masiello that the sentence would 
be more than six months, the bite was taken out of this when the CouiM- told 
Masiello's attorney that whatever sentence he imposed would be "under the same 
provisions of the law which were used by the other two judges when you were 
sentenced before, namely 4208, subdivision 2, which gives the Parole Board the 
right to fix the time." (Contempt Proceeding, July 22, 1974, pp 8-9) As the 
prosecutor later acknowledged, since "it was an A-2 sentence, . . . technically 
he could be out on the street ..." (Min. Oct. 8, 1974, p 16). In real terms, 
the trial court did not subject Masiello to any additional sanction for his 
oonteript, nor did the Government ever urge that he be severely punished for his 
wilful refusal to give testimony. Indeed, at Pbsiello's sentencing, the Govern¬ 
ment joined in Masiello's attorney's plea for imposition of a concurrent sentence 
(Contempt Sentence Minutes 7/26/74, p 10). Compare, United States v. James G . 
Martin, 74 Cr. 197, where a defendant testified in his own behalf and refused to 
answer one question on cross-examination on the ground he did not want to impli¬ 
cate another person in the crime. He received a six month sentence, consecutive 
to his one year term for tax evasion - - half again as much punishment for the 
wilful refusal to testify as for the crime. 

In addition to this, Masiello was permitted to take advantage of a 
suicide attempt by his wife before the first trial as a mitigation for his refusal 
to testify, not at the first trial, but at the second. Apparently there were 
sufficient means available during the first trial to insure that Mrs. Masiello 
would not again attempt to liarm herself and thus secure Mr. Masiello's peace of 
mind when he took the stand. No one ever attempted to take measures — — such as 
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twenty four hour attendance by a matron or doctor, or physical restraint - 

to achieve the same result at tte second trial. 

When the Government and trial court are eager to secure the 
physical attendance of a witness or defendant who claims illness as an excuse, 
a whole panoply of coercive measures are available to get the person into Court. 
For instance, in United States of America v. Marando , 73-1908, which was before 
this Court on two petitions for mandamus, the defendant, who suffered frcm chronic 
coronary insufficiency, and who had been sent to Bellevue from West Street be¬ 
cause of a possible heart attack, was unhooked from the electronic cardiac moni¬ 
toring machines at Bellevue, by marshals, over the protests of the medical staff, 
and brought to Court in an ambulance. 

ln the instant rase* the co-defendant was ordered to appear daily 
in the courtroom, although his condition was serious, because the Oourt wanted 
tu know whether he had a lawyer and whether he was well enough to proceed. Mar¬ 
shals were ordered to deliver rum to the Oourt and take him home. Surely medi¬ 
cal measures were available co prevent the risk of another suicide attempt by 
■lusiello's wife and to oampel his presence at the second trial, if the Government 
and the Goiu't below had wanted to use than. 

While Masiello's absence at the second trial did not detract in any 
way Iran tie Government's case, it certainly redounded to appellant's detriment. 

Appellant testified he had no reason to suppose Masiello was any¬ 
thing other than a respectable businessnan. The jury never saw Masiello and had no 
basis for knowing whether appellant was telling the truth. Hbrmel, appellant's 
former law partner, had not testified at the first trial, and Masiello was not 
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available to be cross-examined as to how Himmel obtained his phone number and 
under what circumstances Hinrmel met him. 

The documents relating to Masiello's reliance on the good will of 
the prosecutor to secure his early parole were not available at the first trial, 
nor had Masiello been sentenced in the Connecticut District Court case. No 
cross-examination was possible on the real extent of Masiello's expectations of 
favor in return for his cooperation, as it was revealed after the first trial. 

Joe Brasco had been severed after Masiello testified and was not 
a defendant at the second trial. The Government insisted, over defense objection, 
that all the cross-examination be read to the jury. Appellant was saddled with 
the strategic decisionsof another lawyer acting in the best interest of another 
defendant at fin earlier time. Defense counsel's objection that the read-back 
should be disallowed because there was no longer an identity of parties, was well 
taken and should have prevailed (T 1122). Moreover, because the Government in¬ 
sisted that the whole cross be read in, the totally irrelevant and highly preju¬ 
dicial testbnony from the first trial concerning Masiello's being guarded by 
marshals with shotguns was read to the jury (See Point VI). 

The evil of reading testimony about shotgun guards around Masiello 
was highlighted by his absence from the courtroom. The testimony that was read 
to the jury made it clear that Masiello was in danger of being killed. It also 
nude it clear that in the first trial, 'when Masiello testified in person, marshals 
were sitting in the courtroom for his protection. These marshals were in plain 
clothes, sitting anonymously with the audience, until their presence was dramatic¬ 
ally revealed at the close of Masiello's testimony. 
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How pregnant with sinister significance was Masiello's absence 
during the second trial and his testimony being given by proxy, without armed 
guards, while the proxy was reading Masiello's testimony about the armed guards 
in the first trial." / 

Given the Government's failure to resort to the means it had 
available to secure Masiello's live testimony, and the resultant prejudice to 
the defense, it was error to read his prior testimony into the record. Just as 
in Motes v. United States, supra, where the Government failed to keep a witness 
in secure custody and the witness escaped, the Government here failed to take 
reasonable measures to compel Masiello to testify. The judgment below should 
therefore be reversed and a new trial ordered. 


•V 


'!"»• ’■ u * r -at nr*--judice created It/ the 
to rv> a stond-ir. in lieu of ’lasiello 
■.tat^-nt tr. "r. '"nrbarino that if !'a 
have V*or. acquits . (Barbarino aff. 


fact that the ''ov"’’:n rit was allowed 
, v;as reflected In iuror Purpo's 
niello had testified '*r. Brasco would 
p. 6) 
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POINT V 


Tin: COURT BP.LOW ALLOWP.D T1IK PROSF.CUTION TO PRESENT 
TO THE JURY IMPERMISSIBLE INFERENCES, HEARSAY 
DECLARATIONS AND OTHER IRRELEVANT BUT PREJUDICIAL 
MATERIAL, SO AS TO DENY THE APPELLANT HIS FIFTH 
AMENDMENT RIGHT AGAINST SELF-INCRIMINATION, HIS 
SIXTH AMENDMENT RIGHT OF CONFRONTATION, AND HIS 
RIGHT TO A FAIR AND IMPARTIAL TRIAL. _ 


Evidence Which Infringed on the Appellant's Rights /\gainst Self- 
incrimination Under the Guise of Showing Consciousness of Guilt 

In both the first and second Brasco trials, the government, 
through the direct testimony of prosecution witnesses, was allowed, 
over vigorous defense objections, to bring out that Brasco had re¬ 
fused to make his statement to the F.B.I. in 1970, under an oath. 

The government’s aim through the use of such testimony was to show 
that Brasco, being a congressman and an attorney, refused to give a 
statement under oath because of his concern over a perjury charge. 
This fact was thoroughly exploited by the government during summa¬ 
tion (T 3185). The Judge instructed the jury that this could be 
considered as an indication of "consciousness of guilt" (753). 

The government thereafter, in both trials, also placed 
into evidence, again over defense objection, Brasco's statement to 
the F.B.I. Further on, during the government's case, the court 
allowed the prosecution to read into evidence portions of the 
appellant's prior testimony during the first trial, dealing with 
his explanation as to why he changed the dates of his initial con¬ 
tact with A.N.R. in his F.B.I. statement from 1967 or 1968, to 

early 1968. The government also argued that Brasco failed to prove 

to blow 

his innocence ( 3184 )^»nd failed/the whistle on Doherty (3235). The 
in his charge 

Judge /further reminded the jury that Brasco refused to swear to the 

statement (A 90 ). The court below admitted the ahove 

testimony on the theory that the jury could consider it as false 
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exculpatory statements, evidencing consciousness of guilt, and he 
so charged the jury (T 2711; A 85; 88). 

The courts, while acknowledging the admissibility of 
evidence showing consciousness of guilt, have also recognized its 
weaknesses and the need to restrict its application. Thus, in 
People v.Nowak owski, 221 App. Div. 521 (4th Dept., 1927) the 
court, at page 523, stated: 


-° n ? reco fini zed that this inference, 
one of the simplest of human experience, may 
easily be pushed too far." 


SCC also ’ l^chardson on Evidence, 10th F.d. Section 167; P eople v . 
Leyra, 1 N.Y. 2d 169; 2 Wigmore, Section 278, 3rd Ed., page 121. 


•Judge Cannella, while recognizing the weakness of evidence 
indicating consciousness of guilt, made his rulings on the basis of 
his feeling that any prejudicial effect on the jury would he minimal 
and that the items in question might be of legitimate concern to the 
jury (T 732-738). It is respectfully submitted that the court below 
was incorrect in allowing the prosecution to present this type of 

evidence to the jury and. in fact, the appellant was substantially 
prejudiced by the court's action. 


lv'ith respect to commenting on the Congressman's failure 
to give a sworn statement, besides the fact that Drasco indicated to 
the KB. I. agents that the statement was to the best of his recollect¬ 
ion and that they had a free rein to speak to members of his staff 
both in New York and in Washington, the fact is that there was 
absolutely no obligation on his part to give a sworn statement. On 
the contrary at the time the statement was given in December of 
197f). the New York statutory law forbid the taking of sworn state¬ 


ments from accused 


persons in preliminary proceedings. (See former 




Code of Criminal Procedure. Section 198, now repealed). Other states 

similarly allow accused persons the right to make statements not 

--outside of the presence of the jury- 
under oath. 98 C.7S 494. Judge Cannella himself stated/that under the 

same conditions he also would not have signed a statement under oath 
(T 737). In the case at bar, the Congressman had a constitutional 
right not to make any statement whatever and not to testify. Like¬ 
wise. he was under no obligation to give a sworn statement. 

The United States Supreme Court in Criffiri v. Califo rni a, 

380 II.S. 609, clearly established the impropriety of commenting upon 
the failure of an accused to testify. Similarly, a comment regard¬ 
ing the accused's assertion of his right to remain silent when 
questioned at the time of police investigation has also been held 
to be constitutionally impermissible. People v. Rutigl iano , 261 N.Y. 

10.3, Johnson v. Patterson, 475 F. 2d 1066 (10th Cir., 1973); Un ited 
States v. bridges 499 F. 2d 177 (7th Cir. 1974); be ats v. Rod r igue z, 

477 F. 2d 1 023 (10th Cir. 1973), Peojple v. Th eise n, 199 N.2d 832 
(Mich. Ct . App. 1972), Miranda v_. Ari zona , 384 IJ.S. 436 (1965). Tn 
Miranda, supra, the Supreme Court stated at page 468, footnote 31: 

"It is impermissible to penalize an individual for 
exercising his fifth amendment privilege when he 
is under police custodial interrogation and 
therefore the prosecution may not use at trial 
the fact that he stood mute or claimed his 
privilege in the face of accusations.' - 

Any comment on^or inference to be drawn from ? a defendant's 
exercise of his right to remain silent has, in fact, been held to 
be of such a prejudicial nature that numerous courts have declared 
it to be constitutionally impermissible, even in cross-examination 
then the defendant took the stand. Thus, in United Stat es v . 

\ndcrson 498 F. 2d 1038, 1042 (D.C. Cir. 1974), and in Johnson v. 
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il a - t A® r . s .°Jl* 475 F - 2d 1066, 1068 (10th Cir. 1973), the court 
recognized that: 

Silence at the time of arrest is not an incon¬ 
sistent or contradictory statement. Silence at 
the time of arrest is simply the exercise of a 
constitutional right that all persons must enjoy 
without qualification.’ 

In the case at bar, the prosecution from his initial opening in¬ 
formed the jury that Brasco had failed to swear to the truth of 
the statement given to the F.B.I. and then extracted the same in¬ 
formation from a witness during his presentation of the government's 
direct case. Thus, none of the comments made could in any way be 
supported as coming within the doctrine of Harrisv. New York, 

40] U.S. 222 (1971). (See United States v. Uamirez, 441 F. 2d 950 
(5th Cir. 1971). United St ates , ex rel Burt v. New Jersey, 475 
F. 2d 234 (3rd Cir. 1973). 

In People v. Ellis, 421 P. 2d 393 (Cal. Sup. Ct. 1966), 
Judge raynor in a learned decision regarding the propriety of 
commenting on the failure of a defendant to submit to voice identi¬ 
fication. clearly distinguished between evidence of testimonial 
communication and circumstantial evidence indicating consciousness 
of guilt. In the case at bar, the appellant had a right not to 
say anything and also had the right not to make a sworn statement. 

If comment on the exercise of the fifth amendment right is barred, 
as indicates in Miranda, supra, then logically, comment on the 
fact that a person retained his right not to swear, is also barred. 

In the instant case, the failure to swear could not be given to 
the jury as indicating consciousness of guilt, because it itself 
was a perfectly legitimate and valid act. In United States, ex rel, 
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Mac on v. Yeager, 476 F. 2d 613 (3rd Pir. 1973) the Third Circuit 

held it to he reversible error where a prosecutor attempted to 

imply to the jury that the defendant's call to his attorney at the 

time of his arrest indicated consciousness of guilt. In that case, 

the prosecutor told the jury: 

lie got up the next morning and called his 
lawyer. These are the acts of innocence? 

You can judge by his own conduct." 

Here, the prosecution argued to the jury that Brasco 
failed to swear when lie spoke to the F.B.I. and the trial judge 
told the jury that consciousness of guilt could be inferred from 
his actions. The court in United States, ex^ rel, Macon v_._ Yeager, 
supra, stated that the relevant question was whether the defendant 
had been harmed by the State's use of the fact that he engaged in 
constitutionally protected conduct. The answer in the case at bar 
is certainly an emphatic "yes.’ The prejudicial effects of this 
type of comment upon a jury are overwhelming, particularly in a 
case where the evidence (as discussed in Point III) is, at best, 
thin and insubstantial. 

There 

is thus simply no basis for assuming that the jurors rejected the 
prosecutor's admonitions that they should "remember his refusal to 
swear' (T 3185, 3242). 

The government in the case at bar attempted to justify 
its position by stating that the congressman, by giving the F.B.I. 
a statement after being advised of his rights, in effect waived 
his privilege against self-incrimination. This argument is without 
merit. 
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To argue that by giving the F.B.I. a statement to the 
best of his recollection,” Brasco thereby opened the door to 
allowing the prosecution to impute sinister aspects to his failure 
to swear under oath is disingenuous and absurd and neither supported 
by law, logic, nor common sense. Justice Black in his concurring 
opinion in Gruncwaldv. United States, 353 U.S. 391, 425, aptly 
stated: 

There arc no special circumstances that would 
justify use of a constitutional privilege to 
discredit or convict a person who asserts it. 

The value of constitutional privilege is largely 
destroyed if persons can be penalized for relying 
on them. It seems pecularly incongruous and 
indefensible for courts which exist and act only 
under the constitution to draw inferences of lack 
of honesty from invoking a privilege deemed worthy 
of enshrinement in the constitution.” 

With respect to the F.B.I. statement, Brasco denied any 
involvement in the alleged conspiracy and therefore the introduction 
of this document in the government’s direct case was also improper, 
it being neither an admission nor confession. Similarly, the 
reading of Brasco's prior testimony from the first trial was improper 
in that it related to his explanation of why he changed certain 
dates in his F.B.I. statement. This was not in the nature of a 
judicial admission, as indicated by the court (T 847-852). Although 
the general rule appears to be that prior testimony from an earlier 
trial can be read, even though the defendant fails to take the stand 
at the second trial, the testimony read must be otherwise admissible, 
i.e., a judicial admission, 5 A.L.R. 2d 1411 Section 4; Richardson 
on I.vidcnce, 10th F.d. , Section 214, Fdmonds v. United States, 273 
I-. 2d 108 (D.C. Cir. 1959), cert, denied 367 United States 977. 
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Such testimony cannot be read or utilized for impeachment purposes 
prior to the defendant taking the stand. The court below, in fact, 
appears to have recognized its error in allowing the reading of the 
testimony from the first trial prior to the defendant taking the 
stand, because on a later occasion it specifically prevented the 
prosecution from reading further similar testimony until rebuttal 
(T 1890-1895). 

The government's ploy was indeed clever. Portraying 

Brasco's statement to the F.B.I. as a false exculpatory statement, 

was, the 

which under no view of the facts it/government was able to convey to 
the jury the seemingly compelling, but false, inference that any 
claim of innocence by Brasco, inconsistent with the government's 
position, constituted a statement evidencing consciousness of guilt. 
The very act of asserting innocence is thus made to appear suspect 
and gives rise to an inference of guilt. The court reinforced the 
government by its erroneous charge on consciousness of guilt. 

(A 88 ) . 

Vice 

The/ inherent in the government's twisted logic is that 
the jury was allowed to infer guilt from the unproven fact that 
Brasco lied to the F.B.I., the proof of which is the very fact that 
the government must establish in order to prove its case. Although 
the government did not present a scintilla of evidence indicating 
that Brasco's statement was a "false exculpatory statement" they 
nevertheless argued to the jury that he was guilty because by 
contradicting their witnesses, he lied ipso f acto . 

In addition, the court instructed the jury that they might 
consider the statement to the F.B.I. as a false exculpatory statement 
and as an example of consciousness of guilt (A 88 ). The court in- 
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structed the jury that they might consider the statement made by 

the defendant during his testimony at trial,/false exculpatory 

statement which was evidence of a consciousness of guilt. The 

above instruction was objected to during a long colloquy. 

(A 123-124). In a subsequent instruction to the jury in which the 
in 

•Judge gavc/response to the objection, the Judge again referred to 

the in-trial testimony of the defendant and said: 

...T also indicated the fact that there were three 
alleged meetings that the defendant denied. You 
might get the impression I was saying they were 
false exculpatory statements. They are not con¬ 
sidered in that light. The principle of law is 
the same. . . ." (A 130-131) 

The court indicated that if the jury found that if the 
meetings denied by the defendant on tlie stand did in fact occur, 

the defendant s denials could be considered a false exculpatory 
statement evidencing consciousness of guilt. 

Appellant's objection to the above instruction as to the 
trial testimony concerning meetings is based on the same reasoning 
given above concerning the pre-trial statements given to the F.B.I. 

The trial testimory of the appellant concerning meetings 
could not be considered falsely exculpatory any more than his not - 
g.uilty plea. 

The Supreme C.ourt has continually held that an error of 
constitutional dimension is not harmless if there is any reasonable 
possibility that it might have contributed to the verdict. Fahy 
v •_ Connecticut, 375 U.S. 85 (1963). The government has the burden 
of proving that the error complained of did not contribute to the 
verdict obtained. Chapman v. CaJ.ifornia386 U.S. 18 (1966); 
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Griffin v. California, 380 U.S. 609 (1964). 

T he I [cars ay Declarations of _S e t h Brewer 

During the trial the court below allowed Doherty to 
testify to statements allegedly made by Seth Brewer, another postal 
official, who did not testify. Brewer's alleged statements con¬ 
cerned themselves with his efforts to find a way to invalidate the 
.June 1967 bids and Judge Cannella allowed their reception based on 
the reasoning that they constituted part of the hearsay exception 
relating to conspirators' declarations (T 158-160). This court in 
United l jStates v. I’uco, 476 F. 2d 1099 (2nd Cir. , 1973) indicated 
that caution should be exercised by trial judges in allowing out 
of court statements of declarations to be heard by the jury because 
of the danger involved in denying a defendant his constitutional 
right to confrontation. Pointer v. Texas, supra, 380 U.S. 400. 

One of the factors held to be most significant in determining whethe 
the hearsay exception must give way to the defendant's right of con¬ 
frontation is the availability of the witness in question. Barber 
v. Page, supra, 390 U.S. 719, 85 Harvard L.R. 1378 (1972). The 
learned article in 85 Harvard Law Review, referred to by this court 
in Puco, postulates as a desirable rule that: 

'The hearsay exception should not be applied to 
justify a failure by the prosecutor to call an 
available witness." 

The burden to produce an available witness is on the state and the 
defendant is under no obligation to do so. In Park v . Huf f, 493 
F. 2d 923, 931 (5th Cir., 1974) the court stated: 
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Where an extra judicial declaration is used under 
circumstances such that the opportunity to cross- 
examine the declarant is essential to a defendant's 
right of confrontation it must he the government's 
burden to produce the declarant. Mere availability 
in the sense that the defendant could have subpoenaed 
him does not in our opinion suffice. (Simmons v. 

United States, 440 F. 2d 89 (7th Cir. lDTI)."' 1 

In the case at bar Brewer was available to the prosecu¬ 
tion and there was no reason whatever why the government could not 
produce his testimony, but instead the government improperly re¬ 
sorted to using Doherty to testify as to out of court statements 
attributed to Brewer. The impropriety of the court's ruling is 
further magnified by the fact that the court placed extreme 
restraints on the defense whenever any question of out of court 
declarations favorable to the defense arose (e.g. T 921-924). 

Testimony of An Alleged Internal Agreement To Get a Finder's 
Fee From 'lasiello 

Doherty and Weiner testified that Brasco was to receive 
part of the fee from the loan to be obtained for Masiello. Masiello 


knew a fee had to be paid but 

did 

not know 

that 

any 

part was to go 

to Brasco. 







As 

we have argued. 

this 

evidence 

does 

not 

establish any 

criminal act 

and certainly no 

act 

of fraud 

upon 

the 

government. 


(See Point III). 

Even assuming that the finder's fee arrangement somehow 
constituted a criminal act, it bore no relationship to the conspiracy 
charged in the indictment, nor was it an act in furtherance of the 
conspiracy. Masiello stated he knew nothing of the alleged finder's 
fee arrangement and the situation as alleged amounted, at worse, to 
a fraud upon Masiello, one of the co-conspirators. Defense counsel's 
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motion to exclude this irrelevant, but prejudicial testimony, was 
well taken and should have been granted (T 1898-1900). U nited States 
Bruno, 105 F. 2d 921 (2d Cir., 1939) reversed on other grounds, 

308 U.S. 287; Unit ed States v. Peoni, 100 F. 2d 401 (2d Cir., 1938); 
l In i ted St at e s v. F aJLc one , 311 U.S. 205. 

Phone Calls to an Unidentified Weiner; The Letter Allegedly 
Written _by. Weiner's. Jiinance Co. and Addressed to B ra sco 

During the trial the government utilized telephone company 
records of long distance calls made from Frank Brasco's congressional 
office and defense counsel largely consented to the introduction of 
the records of these calls when proper verification, such as by 
names and telephone numbers, was provided. At one point in the 
trial, however, the prosecution was allowed to inform the jury that 
telephone records revealed calls from Brasco's office to a "Weiner" 
in Baltimore, Maryland, on May 28, 1968, June 12, 1968, and June 20, 
1968. The telephone number called was not available, nor was there 
any proof presented that the "Weiner 1 mentioned in the telephone 
records was the Joseph Weiner who testified during the trial 
(T 1378-1380). Defense counsel objected to this information being 
given to the jury and argued that Weiner being a common name, there 
was no adequate foundation established to warrant the admission of 
these calls. The introduction of these calls, the defense stated, 
placed the burden on the defendant of showing that the Weiner called 
was not the party in question and, in effect, the burden of proof 
was shifted from the prosecution to the defense, in a situation 
where years had passed and memories failed. Appellant believes 
that the evidence in question was improperly received. See and 
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compare Peoplev. .Sellinger, 265 N.Y. 149 (1934). 

In a somewhat similar vein, the court also allowed into 
evidence a letter allegedly written by a Mr. Russo of Weiner's 
finance company and addressed to Brasco on June 22, 1968, referring 
to A.N.R. as Brasco's client, and inquiring about A.N.R.'s in¬ 
tention regarding the loan offer (CX 51; T 1548, 1556). Although 
Reiner could not state that the letter was in fact mailed, and 
Russo himself never testified, the court allowed the letter to be 
received by the jury on the basis that it showed Weiner's partici¬ 
pation in the conspiracy and that it showed that Weiner's testimony 
on this point was not a recent fabrication. The court told the 
jury that the letter was to be considered by them for these two 
limited purposes and not for the fact that the letter had been 
mailed or for the truth of its contents (T 1374, 1377, 1545-1548, 
3278) . 

In this regard the court below evidently had in mind the 

inadmissibility of the contents of the letter for the truth of the 

contents therein, keeping in mind the admonition of Justice Holmes 

in A. R. Leac h f, Co. v. Peirson, 275 II. 5. 120 (1927), that: 

A man cannot make evidence for himself by writing 
a letter containing the statements he wished to 
prove. He does not make the letter evidence by 
sending it to the party against whom he wishes to 
prove the facts.’ 

In reality, however, the likelihood of the jury disre¬ 
garding the contents of the letter is remote and the prosecutor 

, . , r • , . ^ ,, contents of the 

himself in his summation repeatedly referred to thc/letter in 

question over repeated objections (T 3208-3210). 


O 


y 


Overall Prejudice 

In all of the above instances concerning the rulings of 

the court below, the testimony and evidence admitted was highly 

prejudicial and its legitimate probative value minimal. Professor 

Wigmore, in his trcatice, even goes so far as to state: 

Circumstantial evidence concededly relevant may 
nevertheless be excluded by reason of the general 
principal that the probative usefulness of the 
evidence is more than counterbalanced by its 
disadvantageous effects in confusing the issues 
before the jury, or in creating undue prejudice 
in excess of its legitimate probative weight. 

In cither case its net effect is to divert the 
jury from a clear study of the exact purpose and 
effect of the evidence and thus to obscure and 
suppress the truth rather than to reveal it.” 

(3rd Pd. Section 1904) 

This court in U.S. v. Knuhl, 379 F. 2d 427 (2nd Cir., 1967) reached 
a similar conclusion and has stated that where the probative value 
is slight whibe the prejudicial effect is great the trial judge 
has a duty in the exercise of its discretion to exclude it (citing 
United States v. Byrd, 352 F. 2d 570 (2nd Cir., 1965). The preju¬ 
dicial effects of the rulings below, in and of themselves, denied 
the appellant a fair trial and require a new trial. 
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POINT VI 

A- ATT WAS OEPPIVEO OF A FAIT? TRIAL BY 
Tin. r- 1LTTI CALT7ATT Of I AJD RFNSATI0NALI7ATICT' 

OF TPT 'T’PTAL THROUdl PREJUDICIAL RF^FRTNCTF 
70 TIT "APIA AMO IHROUdN ASSOCIATION '-NTH 
0°* «TR.OVERSIAI, POLITICAL r IOJ?FS. _ 

Tn the case at tvir involvin- the trial of a Con-ressman, the sovern- 

ry-nt made a conscious and concerted effort to take advantage of the 'Jaterpate 

fallout and to oaint for the iury a picture of political commotion involvir.r 

ti«s and relationships to organised crime. 'Thus despite the fact that the 

^■eorl is hare of anv such actions or ties bv the appellant Rrason, and where 

•*an>no himself testified hie never told Brasco of his underuorld activities 

and -hero he acknowledged he would not testis in cases involving organized 

. .'• 1 irlv - n th ° Trial the prosecution brought into the case the word 

Via and was allowed repeated references to it despite counsel's ejections 

to the mo of these highly inflamatory comments and his sueeestion that the 

to-., "or-anized crime’* be used instead (T 202, 274). The courts have clearl- 

onoomised the *r«iudicial overtones in the use of the word "afia an^ i n f act 

"ovemnent a^ncies h^ ve hoen instructed to eliminate such Tn 

’ T . n Ar p :■ 0l ~at es V. Lazarus , 425 F2d 628, 641 (1970), cert denied 400 u.s. 3 f ; o, 

the court-, although accentin'* the use of the term where a -rand iurv investigation 

on the issue ’-’as involve'!, nevertheless indicated that "there well nav he cases 

,;Vro ref opr peon in testimony linkin'* the defendant to the Mafia nrr reouire 

r'.o -ran’-'n- n r a mistrial." Similarly in da rello v. Stat e, 2'>5 S" 179 ("v>xas 

1002) the court: finding reference to the term improper, stated: 

"'•'hat bearin'* the ’'afia had uron this case is not 
apparent frcr- the evidence rind reference to it was 
intended to excite race prejudice or it had no rreanin-." 
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Tn the case at bar followin'- references to the 'lafia th« nrosecution 
then read to the iury contents of the F.B.I. renort repardinr :iasiello's 
background and thow of other officials of A.U.R. The nortion read to the h ir -, 
over o’Section stated that lasiello dr. had Men charged with first decree 
assault in connection with the fatal heatin- of one "-an and the blindino l n 
mp R ' ,n '‘-’ith multiple fractures of the face of another. Further, that "honas 
"oWvor had a lenrthv criminal record datin'- back to 193? with arrests ‘or 


felonious 
’ 'as i alio. 


assault, "rarv’ larcenv and violation of the anti-racMMerins statute. 
n r. vns descri v 'ed in the renort as beinr known as a nroninent T^ v er 


r>* organised crime who anneared before the 'few York State Crime Tnvestiration 
r ’oT T 'i ttee on 'V'cenber °, 1°64, in connection with a loanshark operation and 
invoked his f - r th amendment rights 48 tines (T 631-632). ^irine cross-evanimtion 


nnd rt r the guise of refreshing the recollection of Frank Brasco the nrosecution 


i]so le reseated reference to nevTsoaoer articles which anneared in 1°?4 and 
ld r 7 m-latin- to the underworld activity of lasiello (7 2677-2636). Msiello's 
criminal background ’’as undisnuted durin~ the trial and was therefore totally 
irrelevant to the issues at hand. The purpose and effect of these actions v ” 




in- 


an' 


"OVo *Tl"» n t • s 
to the Turds 
f ear. 


clear I'' to engender nreiudice against the appellant bv hrin»- 
attentior. highly emotional material intended to instill odium 


•M,, 


'ho -cverrront continue! its course of conduct b’» also brin'-in- into 
;o cise tV» *'«ade Esposito, Brook l’/r.'s henocratic bounty leader, and 

testings” that hr a sco referred hohert” and V.'einer to Fsnosito *or the purpose of 
obtain-*- • • nss?M« loans Mr other transactions through the ^in-s r 0 untv Iafayette 
'"rust ' ,• -ar.” where '’snosito was an official C r 72 7, 761, 1355-1360). This was 
I* 1 * mother attemt to imply an improper association without oroo F thereof. 
'Mi- tr-timrw* was brought into the case dcsnite the fact that no claim was made 
+ bit the renter of* **av 23, 1068 with Esposito was in ar.v wav related to a.ij.o. 
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dovornnent's exhibit 50 consisting of a letter alleredlv written 
to Charier. Vandeveer, -haiman of the Board of Kin~s Countv TafavPtte ^ 

V? ' 1S allo '* yi ^to evidence in conjunction with Veinor's testimony 
re"indin" this ratter (T 1361>.*/’ tot only did thi<3 lettep contain Varsa</ 

nentc to the ^ r f^ct that "Congressman Brasco recuest«u that ho forward 
tho enclosed material about our corporation to '/our office", N,t th« entire 
rreardine ^snosito was totally irrelevant to the issues and n»rel» 

^ to pi .on thr iurors 1 minds v/ith respect to sinister reference as to 

Political associations of the ae^on^n-t- r~ , , . » 

' “• • •tiant. ^ii s underlying motive the 

ro. cut ion is ru^hli^hted hv the illogical nositior. taken by the crosecutor 
-n areuinr his no int on this matter. Shaw while first declaring "that 

he couldn't care less about Esoosito as a name", then in the vcre next state- 
pnt indicated ♦■hat Esnosito’s name was relevant (T 1358). "he court. a"re r 
ant!- admonish in" the mms-cutor "if vou don't care aNiut his name it isn't 

J " *■ ’ ’ n r rr 'l r * van t its roin^ into a oolitical area" (T 1355), none- 
references to ^snosito's name to V heard hv the iury . 
Tlie significance of the intrusion of Esposito’s name into the case hv the 
cuto. 1 " nur.e -larinely clear bv reference to defendant’s exhibit 1 
.n nr tse original motion for seeuestration. "here it is seen that 

^ that Esoosito had nla'/ed a rele in arran-ine a 

trido 0 rr ^tveen don-ressmn Brasco and Attorney 'Vneral “itchell in the fall 
of 1172 ’-’herein Vasco was alleged to have voted arainst a nronosal to have a 
'-use 'anVine ,nd Cumene, Remittee conduct an investigation into the Watergate 
-uestior, in -turn "or the Justice Oepartrent drennina the investigation involving 
. i sa / nreiudicial and mHamatory statements were one of the 
"hief reasons ,:V the defendant recuired a seeuestration order in the first 
nlaee ( W notice of motion and sunnortin^ affidavit). 

T Z^<T ah " ] * n0tati0n tiat the information was forwarded to -cade 
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't'hus, the in f lanatorv consenuences of the intersection of 
r srcsito's name into the case bv the prosecution becomes dramatically clear. 

Tr ‘--vrr. ; t .r-rears that one of the iurors, to wit, Gloria 'Than", becane o* 
the oninion that the defendant was involved in the h’atermate situation (harbarino's 
a * c ' ^. , o. 7). '"’bus the shield to protect the ium fro" 1 t v e h’atereate fallout 
which the seeuestration order was designed to prevent was in effect pierced 
by the '•ovomnent through their tactics, '"’he letter to Vandeveer and references 
to r soosito were brought into the case despite the f act that no claim was made 
that the pee tine o* ’!av 23, 1968 with Fsoosito was in any way related to A.iJ.Th 
r \irther, durinr the testimony of 'lasiello, the prosecution was 
allowed to 1 rin" before the iury references that 1 lasiello was N?inm constantly 
tarded by marshalls with shot <*uns and that at the first trial thev vjere in 
f aet ip the very court mom where the case was bein'* tried (T 174 Q , 1783, 1793, 
1912). '”hes r > tactics clearly offend the dignity and fairness o r a trial in a 
’nit^d ^tat^s district Court. 

A1 1 of the above evidence was irrelevant to the issues at ban ’, 
an' ww designed and calculated to implant red herrings and nreiudicial 
ir r pnences in the nir^s of the pirors. 

It is a fundamental principle of our criminal iustice system that 
a fam trial in a fair tribunal is a basic requ^remnt of due process. In °e 
‘^jrcheson, 34 <: > n.s. 193 , 136 (1955). (fee also "9imo r v. Touis 1 ana , 37^ h.p. 

4"r., 47i). 
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Ftaterents or renarks of prosecute counsel which are calculated 
to or evoke racial rational, religious, or other nreiudice are 
uni vernal r» condenned as violatative of the ri.ht o* one accused o' a crine 

t0 * ^ i ’™ rtial trial * ^ ALP. 2d at 306*, in cormentin- on the 
-nuisit^ Guidelines to he followed in this connection, states: 


"3uch r a^ should never be nade in a court 

^ ! k an ' /0n ° and esnec ^llv should thev 

b V a S’-mi officer of the la: <hose 
dutv it is to see that the defendant has a 'air 

evco^JT 1,1131 trial ^ that be ^ not convicted 
IJ =0mnetent ** legitimate evidence. A 

hi- Jo^e 1nI 01 T ey Sh °- llri re " cnber it is not 

dut Y *° convict and that to use his 

to f ,^ n ?° obtain a verdict by anneal 
racial or religious nreiudice or anv other 

« to brine his office and the 
courts into distrust." 


r-e also, y. T’nited States . 225 

"tates. i«n F2d 532, 530-584 (5th Cir., 

436 . 


''.F. 78, 38 (1^35): v. t’nited 

1969); People v . , \ >r.v. 2 d 


- 139 - 



CONCUJSION 

For all the forepoinp masons, the judgment appealed from must 
be reversed and the indictment dismissed. Altemativolv, the case should 
be remanded for a new trial. 
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